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BBEJAEHHUE

Hu nnga koro He CekpeT, 4TO OCYXIACHHBbIE K JIMIICHHIO CBOOOABI U B
HEKOTOPOM CTENEeHU JIMIA, COJEpKalluecs TMOJ| CTpaxeil, B IMpoiecce CBOEH
KU3ZHENICATEIbHOCTH  CO3/AI0T  PAa3IMYHbIE  pe3yJbTaThbl HMHTEIUIEKTyaIbHOU
NeSATEIbHOCTH, OOBEKTHI aBTOPCKOIO M TATEHTHOrO TMpaBa: MPOAYKTHI
nepeBooOpadboTku (Mebensb I JoMa, TOBAPHI JJIS J1add, CYBEHUPBI, HACTOJIHHBIC
UTPBI), METAI000paboTKK (KOBaHBbIE JIaBKH, (POHApH, OTpaKACHHS, HOXH),
CEJIbCKOXO3SIICTBEHHOE 000pyA0BaHUE, IPOU3BEACHUS KUBOIUCU U CKYJIBIITYPHI,
My3bIKaJbHbIE TPOU3BEAEHUS U T. .. B 1ensx peamuzanuu rOTOBOM MPOIYKLIHH,
IIPOU3BOIMMON B UCIIPABUTENBHBIX YUPEKIACHUSAX U CIEICTBEHHBIX M30JATOPAX, C
1 urons 2014 roma nauvan cBoro pabotry Toproseii nfom @CHUH Poccum, uto
OOyCJIOBWJIO TIOBBIIIEHHE SKOHOMHUYECKOTO HHTepeca yupexaenunit YUC k
UCIIOJIb30BAaHUIO TPYJla OCYKACHHBIX K JIMIIEHUIO CBOOOBI U JIUL, COJIEPIKALIUXCS
noJ, cTpaxe PaccMoTpenue TpyAOBOM AEATENBHOCTH OCYXICHHBIX B OCHOBHOM
OCYILIECTBIISIETCSl Yepe3 NpU3My IpaBa COOCTBEHHOCTH. ToBapoM, Kak IMpaBuUIIo,
BBICTYNIa€T TOJBKO CaM MpPOAYKT (COOCTBEHHOCTh), a HE €ro TBOpYECKas
cocTaBisitonas (pe3yibTaT MHTEIUIEKTyalIbHOU JAesTenbHOCTH). OXpaHseMble
pE3yNbTAaThl UHTEIUIEKTYAIBHON JIEATEIBHOCTH U NPUPABHEHHBIE K HUM CPEICTBA
WHIUBUyaIU3alui (MHTEJUIEKTyallbHas COOCTBEHHOCTb) OTHECEHbl CT. 128
I'paxnanckoro koxekca Poccuiickoit @enepauun (I'K P®D) k oObexram
IpaKIaHCKUX TpaB, KOTOpbIE coraacHo 1. 4 ct. 129 'K P® He MoryT oTuyXaaTbcs
WJIU MHBIMU CIIOCO0aMU MEePEXOIUTh OT OJHOTO Julia K Apyromy. OHaKo npasa Ha
TaKU€ pe3yibTaTbl U CPEJICTBA, & TAKKE MATEPHAIbHBIE HOCHUTEIH, B KOTOPBIX
BBIPKEHBI COOTBETCTBYIOIIME PE3YyJbTaThl WJIM CPEICTBA, MOLYT OTYYKIAThCS
WIM UHBIMHU CIIOCOOAMM MEPEXOJUTh OT OJHOrO JUIA K JPYromMy B Cly4asiX U B
nopsijike, yctaHoBieHHbIX [ K PO.

AKTYyaJIbHOCTh TEMBI UCCIICIOBAHMS JAHHON KypCOBOM pabOThI 3aKJIFOYAETCs
B PAaCCMOTPEHMHM HMHCTUTYTa JUYHBIX HEMMYIIECTBEHHBIX IPaB OCYKJIECHHBIX K

JINIIIEHUIO CBOOO/IBL.





Ilenp  maHHOM  paboTBl  —  BBIABUTH  COJEP)KAHHWE  HMHCTUTYTA
MHTEJUIEKTYaJIbHBIX MPAB OCYKJIEHHBIX K JIMIIEHUIO CBOOOIBI .

Hcxons u3 neneit, HE00OX0AUMO BBIJICIUTD Psij 3a/1a4:

- PacKpbITh MOHATUE U BU/IbI IPAaBa UHTEJUIEKTYaIbHOW COOCTBEHHOCTH;

- 0XapaKTepHU30BaTh 0OBEKTHI MHTEIUIEKTYaIbHON COOCTBEHHOCTH;

- paccMOTpeTh IpoOieMy peanu3alli  HMHTEJUIEKTYaJbHBIX  IIpaB
OCY>KJIEHHBIX K JIMIIEHUIO CBOOO/IBI.

OOBEKTOM JTaHHOTO MCCIIEJIOBAHUS SIBJSIIOTCS  TPayKIAHCKO-TIPaBOBBIC
OTHOUIEHUS, BO3HUKAOLIUE PEeAIM3ALNH HHTEIUIEKTYJIbHBIX IIPAB OCYXKICHHBIX.

IIpenimMeToM  HACTOAIIErO  MCCIENOBAaHUSA  SIBISIFOTCS  OCOOEHHOCTH
MHTEJJIEKTYaJIbHBIX IPaB OCYXJACHHBIX K JIUIIEHNUIO CBOOOIbI

IIpn ocylecTBICHUMM FOPUAMYECKOTO AaHAIN3a, HapsAay C OCHOBHBIMU
HOPMATHBHBIMM  aKTaMH, AaHAJM3UpOBajach  Hay4yHas  JUTepatypa IO
IpaXJaHCKOMY IIPaBy, PacCMaTpPUBAINCh ApPTyMEHTHUPOBAHHBIE TOYKH 3PEHUS
yueHbIX-IMBUIKCTOB, A. T. bonnepa, B. II. I'pubanoBa, E. A. Cyxanosa, O. H.
CagukoBa W Jpyrux CHEHUMAIMCTOB OTpaciu ImpaBa. B Hactosiel pabote
BCECTOPOHHE 3aTParMBarOTCS BOMNPOCHI JIMYHBIX HEUMYILECTBEHHBIX IIpaB
OCYXJECHHBIX K JIMIIEHUIO CBOOOIbI

Metopl, ucnionp3yembie B paboTe — CpaBHEHHUE, ONMCAaHUE, HA0JII0IEHNUE.
PaboTa cocTouT U3 BBEJIEHUS, IBYX IN1aB OOEEHHBIX YEThIpbMs Naparpadamu,

3aKIOYCHHA U CIIMCKA UCIIOJIb3YEMbIX NCTOYHHUKOB
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I''TABA 1.IIOHATHUE U BUJAbI UHTEJVIEKTYAJIBHOI'O ITPABA

1.1 O0beKTHI MHTE/IEKTYAJIBHOI0 NPaBa

Cratbs 1225 T'K PO naer 3akpbIThiil iepedeHb 16 BUIOB 0OBEKTOB, KOTOPHIE
OTHOCATCA K 00OBEKTaM MHTEJUIEKTYaJbHOM coOCTBEHHOCTHU. [Ipu 3TOM mpuMepHO
JeCATh M3 HHUX IIPHHATO CuUdTaTh Haubosee 3HauMMmbiMul. Kpome Toro,
COJIEp>)KaHUE [AaHHOM CTaTbM YTOYHWJIO IPABOBOM PEXUM HEKOTOPBIX BHUIOB
00BEeKTOB, oTHeceHHEe KOTOophiXx K ONC 10 BBeI€HUS 3aKpPBHITOTO MepeyuHs cT. 1225
['K PO mnpeacrtaBisuioch CHOPHBIM —(HampuMep, HEKOTOPbIE —CHEIUATUCThI
otHOCHIH K Kateropun OVC u "6ops0y ¢ HeT0OPOCOBECTHON KOHKYpeHIHeH")?,

WuTemnekTyanbHOM  COOCTBEHHOCTBIO - @  HMEHHO, pe3yjibTaTaMu
WHTEJUICKTYaJIbHOM JESITeNIbHOCTH - siBJsitoTes (cT. 1225 'K PO):

1) mpousBeeHNs HAYKH, JINTEPATYPHI U HCKYCCTBA;

2) mporpaMmbl I DJIEKTPOHHBIX BBIUUCIUTEIBHBIX MAIIUH (MPOrpaMMBbl JIJIs
OBM);

3) 6a3bl NaHHBIX;

4) UCTIOJIHEHUS;

5) boHOTrpaMMBI;

6) coolOmieHue B >¢up uiu mo Kabemo paauo- WM Tenernepenad (BelaHue
opraHuzanui 3pUpHOro Wik KabeILHOTO BEIIaHus );

7) n300peTenus;

8) MmoJie3HbIC MOJICIIH;

9) mpoMbllLIEHHBIE 00pa3LIbI;

10) cenexkumoHHbIe JOCTUKECHUS,

11) Tonosioruu MHTErpaIbHBIX MUKPOCXEM;

12) cexpeTsl MPOU3BOACTBA (HOY-XaY);

13) hbupmeHHBIC HAUMESHOBAHUS;

! Bparycs C.H., Hodpde O.C. - I'paskaanckoe npapo: yuedHuk. - M., 2014. C.159.
2 I'paxxnanckuit konekc Poccuiickoit @enepanuu. [loctaTelinblii KOMMEHTApUd K TJIaBaM

1 -5/ A.B. bapkos, A.B. I'a6os, B.I'. ['ony6uoB u ap.; nox pen. JI.B. CannukoBoil. — M.:
Craryr, 2015.C.322.
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14) ToBapHbIE 3HAKH U 3HAKU 0OCITY>)KHBAHUS;
15) HaumMeHOBaHUS MECT IPOUCXOKIECHUS TOBAPOB;
16) komMmmepueckue 0003HaUYCHHUS.

Ilepeuenp 00BEKTOB, oxpaHseMblXx B pamkax dactu 4 'K P®D, smasercs
ucuepneiBalomMM. MHble pe3ynbTaThl HWHTEUIEKTYalbHON JEATEILHOCTA U
CpellCTBa WHJMBHIyalIH3allMd CYIIECTBOBaTh MOTYT (HampuMep, JIOMEHHBIE
MMEHA), HO B OTHOIIEHUU HUX HE OyIyT MPU3HABATHCA MHTEIUIEKTYyaJbHbIC TIPaBa.
JlaHHas mo3uLKs MOATBEPKIAETCS TAKXKE Cy1€0HON PAKTUKOM.

[Ipumep. Pemenuem ot 9 depansa 2016 r. mo nmemy Ne 2-171/2016 r.
JI3epxkuHCKHN paiioHHBIM cyn r. Boarorpama otkazan OAO 7 KamA3” B
yIOBIETBOPEHUH TpeOoBaHuii K Tp. [1. 0 mpekpalieHnn UCoIb30BaHNsI TOBAPHOTO
sHaka “KAMA3” B gomMeHHoM w#MmeHH “kamaz.ru”. 3OTo pemieHue ObLIO
MOTHBHUPOBAHO TEM, YTO MCTIIOM HE ObUIO JI0Ka3aHO HCIOJIb30BAaHUE OTBETUHMKOM
JJOMEHHOT'O UMEHH B OTHOILIIEHHH TOBAapOB M YCIIYT, YKa3aHHBIX B CBHUJICTEIIbCTBE
Ha TOBapHBIUA 3HaK. [Ipu 3TOM ciemyer OTMETHTh, YTO HA CaMOM Jejie CalT Co
CIIOPHBIM JIOMEHHBIM UMEHEM COJEpKaJl KaTaJlol aBTOMAaTUYECKUX THUIIEPCCHUIOK,
KOTOPBIE MEPEATPECOBBIBAIIN MOJIB30BATENCH CETU VIHTEpHET K MHTEPHET-CalTaM,
colepKaBImMM  HMHPOPMAIMIO O TMpoAake aBTOMOOWJICH 3apyOekKHBIX U
OTEUECTBEHHBIX MapOK, 3aMacHBbIX YacTel K aBTOMOOWIISIM, a TaKKe 00 OKa3aHHUH
YCIIYT TI0 PEMOHTY U OOCHykuBaHui0 aBToMoOuiei. CyJ ykazana B pelIeHUH, 4TO
UCTEIl HE TpHUBEN HUKAKUX JI0KA3aTeJbCTB TOrO, YTO €ro TOBApHBIM 3HAK
UCIIOJB3YETCSl MPU OKa3aHWU TE€X YCIAYyr U NpPH MHPOU3BOJACTBE TEX TOBApOB, B
OTHOIIIEHUH KOTOPBIX HCTIy OOECIEYMBAETCS COOTBETCTBYIOIIAS 3alura. Tem
cCaMbIM CYJl BBINIEN 32 paMKd CT. 4 3aKOHAa O TOBApHBIX 3HAKaX, MOCKOJBKY,
HECMOTpPSI Ha TO, YTO OTBETYMK HE OBLI JHMIIOM, KOTOPOE HEMOCPEICTBEHHO
MPO/IaBajo0 aBTOMOOWIM M OKa3bIBAJIO YKa3aHHBIC YCIYTH, TOMEHHOE UMs BCE Ke
UCIIOJB30BAJIOCh OTBETYMKOM B OTHOUIEHWH TOBAPOB U YCIYT, OJHOPOJHBIX
TOBapaM W YCIyraMm, yKa3aHHbIM B CBUJICTEJILCTBE HA TOBApPHBIN 3HAK, T. €. ATOT
HEOOXOIMMBIN MPU3HAK HAPYIIICHUS MPaB HAa TOBAPHBIN 3HAK ObLI B Hamuuuu. [Ipu

9TOM, IPUMCHUTCIJIBHO K JAHHOMY CJIY4dr0, 3dKOH HC YCTaHABJIMBACT 0053aHHOCThH
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JUISl UCTLIA YCTAHABJIMBATh XapaKTep U YCJOBUS MPABOOTHOIIECHWM, BO3HHUKIIMX
MEXJly OTBETUMKOM M BIIQJIeNIblIaMU CAaMTOB, Ha KOTOpPbIE MPOU3BOIUIIACH
nepeaapecanys ¢ MCIOJIb30BAHUEM CIOPHOTO JOMEHHOIO0 MMEHH, a Tpedyercs
TOJIBKO JIOKa3bIBAaHUE CAMOTO (paKTa UCIOJIb30BAHUS.

Bopouem, mno wmepe pacmumpeHus OnbITa CyJIEUMCKOro Kopiyca IIpu
PAcCCMOTPEHHUH JIeTT ATOW KATEropuu MOJI0O0HBIE KOHTPMEPhl OTBETYMKOB TEPSIOT
CBOIO 3((HEKTHUBHOCTh. Y CTAHOBJICHHAS OTBETYMKOM TIepeajipecalriusi ¢ caiTa, B
JIOMEHHOM MMEHU KOTOPOTO HEMOCPEJICTBEHHO UCIIOIb3YETCSI TOBAPHBIN 3HAK, Ha
JIpYro calt, rnie pa3menieHa wHGOpMaIKs O TOBapax, OJHOPOIHBIX TOBapaM,
3allMIIAaeMbIM TOBAapHBIM 3HAKOM, Oblla MpPU3HAHA CYJAOM HapyIICHUEM IIpaB
UCTIIA, HAPUMEpP, B pelieHuu ApOUTpakHOro cyaa r. MockBbl OT 29 ceHTsaOps
2015 1. mo memy Ne A40-25912/03-67-214 no ucky xommanmu “Amam Ormenb
Akuuenresenpmadt”’ 0 MpeKpalieHud HE3aKOHHOTO HMCIOJIb30BAHUSI TOBAPHOIO
3HaKa B JOMEHHOM HMeHH ‘“‘opel.ru”, KOTOpbIM OTBETYHKY OBLIO 3amperieHo
UCIIOJB30BaHUE JIOMEHHOTO HMMEHH TIyTeM I[epeajpecaliii Ha 4YYy>KOW Caur,
KOTOpPBI TMOMUMO HWHGOpPMAIIMM O TNPOU3BEACHHBIX HCTIIOM TOBapax TaKxKe
coziepkat nH(popMaIuio u 006 OJHOPOIHBIX UM TOBapax

I[To wmepe pa3BUTUS TEXHUKH MOXET BO3HUKHYTh MOTPEOHOCTH B
MPEIOCTABIICHUN OXpaHbl HOBBIM OOBEKTaM (YTO YK€ OBLJI0O HEOJAHOKPATHO B
HUCTOPUHU YEeJIOBEUECTBa), HO [JIi 3TOr0 MOTPeOyeTcsi BHECTH HM3MEHEHUS B
['paxxaHCKkuii  KOJEKC, YTO TIO3BOJISIET MPEAOTBPATUTh  HEONpPaBIaHHOE
pacipenue cepbl TaKO MOHOIOJIUH.

C yyeTroM OOIIHOCTM OCHOBHBIX BHJOB OOBEKTOB HWHTEIUICKTYyalIbHOMN
COOCTBEHHOCTH ¥ CJIOKUBIIICHUCS B JAaHHOW 00JIACTH 3HAHUS CUCTEMbI UCTOUYHUKOB
npaBa  pacCMaTpUBAEMYyI0  MOJOTPACib  TPAXKJIAHCKOrO  mpaBa  (IIpaBo
WHTEJJICKTYaJIbHOW COOCTBEHHOCTH) TPHUHATO YCJIOBHO pas3liefisiTh Ha YEThIpe
CPaBHUTEIIBHO CAMOCTOATEIIbHBIX HHCTUTYTA:

1)  0OBEKTHI ABTOPCKHUX M CMEKHBIX TIPaB;

2)  0OBEKThI MATCHTHOTO MPABa;
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3)  cpencTBa HMHIWBUAyAIU3allMM YYaCTHUKOB TPa)KIaHCKOro 000poTa U
IPOU3BOAMMON UMH MPOAYKLMH (padoT, yCIIyT);
4)  HeTpaJMIMOHHBIE OOHEKTHI HHTEIUIEKTYalbHOM COOCTBEHHOCTHS,

Kak cnenyer u3 ct. 1225 I'K PO, nporpammsl 1711 9BM Tenepps UCKIIOYEHBI U3
yucia MPOU3BEICHUN HAyKH, JUTEPATypbl M HCKYCCTBA. JTO OCOOBI OOBEKT
oXpaHbl, cBoeoOpazue kotoporo yuutheiBaercs 'K P®. Ha nporpammer mist 9BM
pacnpoctpanstorcss HopMbl 'K 00 aBTOpckOM mpaBe, HO ¢ JOBOJIBHO OOJIBIIUM
YUCJIOM U3bATHWA. Beiienenne mporpamm uisi 9BM B camMoOCTOSATENbHBIN BHJ
OOBEKTOB MO3BOJISIET MPUMEHSTh K HUM OOIIMHA PEXUM aBTOPCKOTO IpaBa C
HEO0OXOIMMBIMUA KOPPEKTUBAMH.

[Tpumep. Ucnonwp3zoBanue MoAUPUIIMPOBAHHOW TmporpamMmbl uisi OBM B
OTCYTCTBHE MUCBMEHHOI'O JOroBOpa ¢ MpaBooOianareneM, KOTOPhIM IepeaacTcs
MpaBO Ha TakKoOe HUCIOJb30BaHUE TIporpamMmbl st OBM kak ee momudukaims,
camo 1o cede SIBJIIEeTCs HapyIIEHUEM aBTOPCKUX TPaB.

OTKpBITOE aKITMOHEPHOE OOIIECTBO 0OPATHIIOCHh B apOUTPAKHBINA CYJ] C UCKOM O
B3bICKAHUU C OOIIECTBA C OTPAHUYEHHON OTBETCTBEHHOCTHIO CYMMBbI KOMITIEHCALIUU
32 HapyLIEHUE HUCKIIFOYUTEIIBHOIO MTPaBa.

OcHoBaHMEM I HCKa TMOCHYXUJI (aKT HE3aKOHHOTO HCIOJIb30BaHUS
OTBETYMKOM nporpamm st OBM, npaBa Ha KOTOpbIE TPUHAIICKAT UCTILY.

OTBeTYMK BO3pakaj NPOTUB YAOBIETBOPEHUSI UCKOBOI'O TPEOOBAHMS, YKa3bIBas
Ha NPAaBOMEPHOCTh BIANEHUS MM DJK3eMIULsipamMu nporpamm s OBM, wux
YCTAHOBKM Ha MPUHAJICKAIINE €My KOMIIBIOTEPHI, a TAKKE HA TO, YTO HUCTEI] HE
JI0Ka3aja oOpaTHOTrO.

IIpu paccMoTpeHHH pnena Cyld YCTAaHOBWII: OTBETYMKOM HCIOJIB30BAJIUCH
nporpaMmmbl Jisi OBM ¢ BHECEHHBIMU B HUX W3MEHEHHSIMU, JOMYCKAIOIMIUMHU HUX
UCIIOJIb30BaHUE 0€3 3JEKTPOHHOTO KIII0Ya, YTO CBUIETEIBCTBYET O MOAUDUKAIIUN

YKa3aHHBIX TPOTPAMM.

% Hoocenosa JI.A., PoxkxoBa M.A. VIHTennekTyanbHas COGCTBEHHOCTB: HEKOTOPHIE
ACTIEKTHI ITPABOBOTO peryympoBanus: MmoHorpadus. M.: Hopma, UTH®PA-M, 2014. — C 11- 16.
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[IpaBo Ha Moaudukaruio mporpaMmmsl 111 IBM cormacHo cratbe 10 3akoHa o
nporpaMmax NOpPHHAIJIEKUT aBTOpy mnporpamMmmbl i OBM  win  uHOMY
npaBooOianarento. Ilepenaya takoro mpaBa B cuiy ctaTthu 11 sToro 3akoHa
BO3MOXXHa II0 HAcCJEACTBY WM Ha OCHOBAHUM [IOTOBOpA, 3aKJIIOYEHHOIO B
MUCBMEHHOH (hopMme.

Crarbelt 15 yka3zaHHOro 3aKkOHa YCTaHOBIIEH MCUEPIIBIBAIOLINI MIEPEUYEHD IPaB
noJib30BaTeNsl mporpammbl s OBM - nmma, npaBoMEepHO  BIAACHOLIETO
IK3EMIUTIpOM mporpammbl i1 D9BM. Moaudukanus nporpaMmbl K TaKOBBIM HE
OTHECEHa.

OTBeTUMK HE 3aKJIF0Yal C UCTLIOM IPENYCMOTPEHHBIN cTatbel 11 aToro 3akona
JIOTOBOp O TIEpelaye HCKIIOYHUTEIBHBIX IPaB - MPEJOCTABICHWM IIpaBa Ha
MoAu(pUKAINMIO TporpaMmbl st IBM.

Cyn mnpusHan, 4yto caM 1o cebe (akT MoJb30BaHUS MOJIUPUIMPOBAHHON
nporpammoit 11 OBM sBisieTcs HapyleHueM 3aKoHa O IporpaMmmax.

BBuay u3n0XKeHHOro Cyj 3asBJIEHHOE TPEOOBAaHUE YJIOBJIETBOPUI U B3bICKAJ C
OTBETYMKAa CyMMYy KOMIIEHCAallMd Ha OCHOBAHMU NYyHKTa 2 ctaThu 49 3akoHa 00
aBTOPCKOM IIpaBe.

B HEkoTOphIX cllydasiX B OTHOLIEHWU OJHUX M T€X XK€ OOBEKTOB MPUMEHUMBI
pa3IuYHbIC TMPABOBBIE PEXUMBI. Tak, NPOU3BENCHHS HAyKW, JIUTEpaTypel |
MCKYCCTBA MOTYT BBICTYyHaTh B KaueCTBE OOBEKTAa AaBTOPCKUX MpaB U OOBEKTa
npaBa MNyOnauKaropa. DTUM U OOBSACHAETCS OTCYTCTBHE B pPaccMaTpUBAEMOM
NepedyHe MpSIMOro YyKa3zaHus "OOBEKTOB IMpaBa myOnukaropa'". AHagoruyHas
CUTYallMsl CKJIaJIbIBaeTCA U ¢ 0a3aMM JIaHHBIX: B OTHOILIEHUHU HUX MOTYT COIJIACHO
yactu 4 'K cyniectBoBaTh HE TOJBKO aBTOPCKHE, HO M CMEXKHBIE MpaBa (IIpaBa
U3TOTOBUTEINS 0a3bl TAHHBIX ).

Pacmmpenue nepedns oxpaHsieMbIX 00bEKTOB MOKHO CUATATh MPOU3OIIEAIINM
U B T€X CIy4asx, KOrJa COOTBETCTBYIOIIEE MOHATUE CYIIECTBOBAIO B POCCUIICKOM
3aKOHOJIATENbCTBE, HO B "HepasBuToMm' BHue. Crola MOXHO OTHECTH CEKpeT
npous3BojAcTBa (HOy-Xay), (UpPMEHHbIE HAUMEHOBAaHUA M  KOMMEPUYECKHE

0003HaYEHHUI.
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[logBons wTOr, MOXHO CKa3aTh, 4YTO CYIIECTBYET JBE€ COCTABIISIIONIME,
XapaKTepU3yIOIINe  WHTEUIEKTyallbHyl0  COOCTBEHHOCTh  KaK  pe3yjbTar
WHTEJUICKTYaJIbHOM JESITeIbHOCTH:

1) mpaBo Ha pe3yJabTaT WHTEUICKTYalbHOM JESITENIbHOCTH - IpaBOBas
COCTAaBJISIOLIAS;
2) wuHdopmamus O  pe3yibTaTe  MHTEIUICKTYaJIbHOW  JEATEIBHOCTH -

uH(GOPMAIIMOHHAS COCTABJIAIOIIAS.

1.2. Cy0beKThl HHTE/LUIEKTYAJIBHOT0 IPaBa

Yacts 4 I'K PO BeIensieT aBTOpa Kak MepBOHAYAIILHOTO 00JIa1aTess mpasa
Ha pE3yJbTaT WHTEIUICKTYaJbHOW AEATEIIBHOCTH, CO3JAHHBIM €ro TBOPYECKUM
TPYAOM.

ABTOpY MPUHAIJICKUT JIMYHOE HEMMYILIECTBEHHOE MTPaBO aBTOPCTBa (TpaBo
CUMTATHCS aBTOPOM), & B YCTAHOBJICHHBIX 3aKOHOM CJIy4asix — €lle U MPaBo HA UM
Y VHbBIC JIMYHBIC HEUMYIIECCTBEHHbIC IpaBa. JIMUHbIE HEMMYIIECTBEHHBIE IIPaBa
aBTOpa HEOTUyXJaeMbl M HenepenaBaeMbl. OTKa3 OT ATUX MPAaB HHUYTOMKEH.
ABTOPCTBO M UMSI aBTOPa OXPAHSIIOTCS 0€CCPOYHO.

HckntounTenbHOE MPaBO MEPBOHAYAIBHO BO3HUKAET Y aBTOpa. JTO MPaBO
MOXeET OBbITh NEpeAaHO aBTOPOM JAPYrOMY JIMIy IO JIOTOBOPY, @ TaKXKe MOXKET
nepelTy K JPYrMM JMIAM 0 MHBIM OCHOBAHMSAM, YCTAHOBJIEHHBIM 3aKOHOM®.
JIaHHBIN NPUHIUIT PACTIPOCTPAHSIETCS, B TOM YHCIIE, Ha CIY>KEOHbIE pe3yIbTaThl
MHTEJUICKTYalIbHOM JIESITETbHOCTH, A TAaKXK€ PEe3yJbTaThl WHTEIUICKTYaJbHOU
JIEeATEIIbHOCTH, CO3JaHHble Ha 3aka3: HopMbl yactu 4 'K P® o npuHaainexHoctu
VCKJIFOUUTEIBHOIO IIpaBa B 3TUX CIIy4YasX SIBJISIOTCA IUCIO3UTUBHBIMU U MOTYT
OBITh HM3MEHEHBI COIJIallleHUEeM CTOpPOH. Tak, HUCKIIOYUTEIbHOE TIpaBO Ha

cny>1<66Hoe MMPOU3BCACHHUC WJIM HNHOC IIPOU3BCIACHUC, CO3JAaHHOC IIO0 3aKa3sy,

4 TIpaBo WHTEIEKTyalbHON COOCTBEHHOCTH: aKTyalbHbIe MPOOIEMBI: MOHOTpadus /
C.M. Muxaiinos, E.A. MopryHnosa, A.A. Ps6oB u ap.; mox o6m1. pea. E.A. MopryHosoii. M.:
HOPMA, UH®PA-M, 2014. C.122.
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NPUHAIICKUT paboTOJATENIO (3aKa34YHMKY), €CIM JIOTOBOPOM HE MPEayCMOTPEHO,
YTO UCKIIIOUUTEIHLHOE MPABO OCTACTCS y aBTOPA.

OtcytcTBHE aBTOpa (M, KaK CIEJICTBHUE, NEPBOHAYAIHLHOE BO3HUKHOBEHHE
UCKIIIOUUTEIFHOTO TMpaBa y UWHOTO JIMIA) JIONMYCKAaeTCs MPUMEHUTENbHO K
doHorpamMmam, copepkaHuIo 0a3 NaHHBIX, BEIIAHUIO OPTaHU3ALUN YPUPHOTO WIH
KaOenpHOTO  BelaHusl, NyOJUMKalMM  NPOU3BEJICHUN,  MEpelieinX B
OOIIECTBEHHOE NOCTOsiHME. Takke ¢ HaluyueM (MU OTCYTCTBHEM) aBTOpa He
CBSI3bIBACTCS U IPaBOBasi OXpaHa HOYy-Xay. VCKIouMTENbHOE MpaBO HA JIaHHbBIC
OOBEKTHl BO3HHMKAET HEIMOCPEJICTBEHHO y W3rOTOBUTENS (POHOTpaMMbl WJIM Oa3bl
JIAHHBIX, BEUIATEIbHOW OpTraHu3alvM, MyOJMKaTOpa WM JIMIA, YCTAaHOBHUBIIETO
pexuM KOH(DUICHIINATLHOCTH B OTHOIIICHUH HOY-XaYy.

OcoObiMU CyOBEKTaMH OTHOIICHHM B cdepe co3gaHusi U HMCIOIb30BAHMUS
pPE3yJIbTATOB HMHTEJUICKTYAJIbHOM NESATEIbHOCTH B P® SBIAIOTCS OpraHuA3alv,
OCYILECTBIISIFOIINE KOJUIEKTUBHOE YIIPABICHHE ABTOPCKUMH U CMEXHBIMU [PpaBaMu
(OKVII), u naTeHTHbIE TOBEPEHHBIE.

OKVTII co3natorcs npaBoobiiaaTeIsiMU U, HA OCHOBAHUU JIOTOBOPA C HUMHU,
OCYILIECTBIISIIOT YNpPAaBJICHUE MEpeNaHHbIMU UM TpaBamu. B stux nemsx OKVII
3aKJTIIOYAIOT C TOJIB30BATENISIMU JIMIICH3UOHHBIE JOTOBOPHI O MPEAOCTaBIECHUU UM
1paB, MEepeJaHHBIX UM B YIIpaBJIEHUE MPAaBOOOIIaIaTEIsIMU, HA YCIOBUSIX TTPOCTOM
(HEUCKITFOUUTEIBHOM) JTUIIEH3UU U COOUpPAET C MOJIb30BaTENICH BO3ZHATPAXKICHUE 32
UCITIOJIb30BAHUE ITHUX OOBEKTOB.

B cnenyromux cdepax akkpeauroBanHas OKVYII moxer mnpencTtaBisTh
UHTEpEChl B TOM 4YHCJIE€ W TeX MpaBooOiazarened, ¢ KOTOPbIMU Yy Hee He
3aKJIFOUYEHBI IOTOBOPHI:

1) ynpaBiaeHHe — WMCKIIOYMTEIbHBIMH ~ IpaBaMH  Ha  OOHapOJ0BaHHBIC
My3bIKaJbHBIE TPOU3BEICHHUS (C TEKCTOM WM 0e3 TEeKCTa) U  OTPBIBKU
MY3bIKaJTbHO-IPAMAaTHYCCKUX TMPOU3BENCHUA B OTHOIIEHUHW WX MTyOJIUYHOTO
WCIIOJHEHUsI, cooO0meHus B »Gup WM 1o Kabelo, B TOM 4YHUCIE IyTeM

pETPaHCIISINH;
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2) OCYIIECTBICHHE IPaB aBTOPOB MY3BIKAJIBHBIX MPOU3BEACHUN (C TEKCTOM
win 0e3 TEeKCTa), HMCHOJb30BAHHBIX B AyJUOBU3YaJIbHOM NPOW3BEIACHUHU, Ha
MOJIy4eHHE BO3HATPaXKICHUA 3a MyOJIMYHOE UCTIOIHEHHE 00 coollieHue B 3hup
WJIM 10 KaOeJo TaKoro ayJAMOBU3yaIbHOTO MPOU3BEICHNUS;

3) ympaBiieHWE TIPAaBOM  CIEAOBAaHHWS B  OTHOIICHHHM  IPOU3BEICHUS
M300pa3UTEIBLHOTO MCKYCCTBA, a TakKXKe aBTOPCKUX pykomuced (aBTorpadon)
JUTEPATYPHBIX U MY3bIKAIbHBIX IPOU3BEACHUI;

4) ocCylIecTBICHUE TPaB aBTOPOB, MCIIOJHUTENCH, N3rOTOBUTENCH (HOHOTpaMM
U ayAuOBU3YAJIbHBIX IPOU3BEACHUM Ha [IOJYyYCHUE BO3HATPaXKICHUS 3a
BOCIIpoU3BeJeHNuEe (OHOrpaMM U ayJIHOBHU3YAJIbHBIX MPOU3BENCHHUA B JIMYHBIX
LENsX;

5) ocymiecTBiieHHE TMpPaB WCIOJHUTENCH Ha IOJyYCHHE BO3HATPAXKICHUS 32
nyOJIMYHOE HCIOJHEHUE, a TakXke 3a coolimieHre B 3GUp WIM MO Kademlto
(doHOrpaMM, oIyOJIMKOBAaHHBIX B KOMMEPUYECKUX LIEISX;

6) ocymiecTBiieHHME TIpaB HM3TOTOBUTENCH (OHOTpAMM HA  IOJyYCHUE
BO3HArpa)/eHus 3a MyOJIMYHOE MCIOJHEHHUE, a TaKXKe 3a coo0IIeHue B 3pup uimm
110 Kabenro OHOrpaMM, OMyOIMKOBAHHBIX B KOMMEPUYECKHUX LENIAX .

Bo Bcex nepeuncnensbix ciydasx vactb 4 'K PO He TpeOyer momyueHus
cornacus mpaBooOjanaress Ha MCIOJIb30BAHUE COOTBETCTBYIOIIUX OOBEKTOB, HO
COXpaHsieT 3a mpaBooOiazaTeseM IMpaBO Ha TMOJIYYEHUE BO3HAIPAXKACHUS.
AxkpenutoBanHble OKVYII Takxke oCylIeCTBISIOT COOp BO3HArpakIeHUs 3a
cBOOO/IHOE BOCIIpOM3BeAECHNE (OHOTpAaMM M ayJMOBU3YaJIbHBIX IMPOU3BEICHUN B
JUYHBIX LENsIX, KOTOPO€ YIUIAUMBAETCS W3TOTOBUTEISIMU M UMIIOpPTEpaMu
0o0Opy/lOBaHUS M MAaTE€pPHAIbHBIX HOCHUTEJEH, HCHOJb3YEeMbIX JMJIsi TaKoTro
BOCITPOU3BECHUSI.

Yacteio 4 'K P® na akkpenuroBannyto OKVII Bo3znoxkeHa o00A3aHHOCTB

pa3bICKMBaTh IIpaBoOOJIaiaTeliei OOBEKTOB, 3a MPEIOCTABICHUE JIHUICH3UH Ha

® Cynapukos C.A. IlpaBo HMHTeIIEKTyanbHOH coOCTBeHHOCTH: YueGHuk, M., 2011,
C.110.
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kotopeie OKVYII momyueHo BO3HarpaxacHue, U pacrpeieisaTh BO3HATPAXKICHUE
MEXK1Y HUMU.

[IpaBooOnanarens, He >KelawIuid, 4ToObl ero nmpaBamu yrnpasisia OKVII (B
TOM YHUCJIE aKKpPEAUTOBAaHHAs), BIPaBE YBEIOMHUTH 00 3TOM COOTBETCTBYIOIIYIO
OKVTI, nocne yero ta yrpayuBaeT MpaBo Ha YIpaBICHUE JaHHBIMH ITPABAMH.

[TaTeHTHBII MOBEPEHHBIN OCYIIECTBIISIET BEACHUE JIeT C efiepaIbHbIM OPraHOM
UCTIOJTHUTENFHOM BJIACTH MO HMHTEIEKTYaJIbHOM COOCTBEHHOCTH MO MOPYUYCHHIO
3asgBUTENEH, mpaBooOnajaTresel W UWHBIX 3aMHTEPECOBAHHBIX TpaXIaH U
IOPUUYECKUX JIMI[, TMOCTOSHHO MPOXKUBAIOMIUX (VTSI TPaXJaaH) WIM HMEIOIIMX
MeCTO HaxoxJeHus (s opuandeckux ymi) B Poccuiickoit denepannu u 3a ee
npenenamu. ['paxkaaHe, IMOCTOSAHHO IPOXKUBAOIIME 3a IpEAeiIaMu TEPPUTOPUU
Poccuiickon ®enepani, U WMHOCTPAHHBIE IOPUAMYECKUE JIMIA BEAYT Jena C
(denepaibHbIM ~ OPraHOM — HMCIOJHUTEIBHOM BJIACTH IO HHTEJUIEKTYaJbHON
COOCTBEHHOCTH 4Yepe3 MaTeHTHBIX TOBEPEHHBIX, 3apETUCTPUPOBAHHBIX B
yKa3aHHOM (esiepaIbHOM OpraHe, eCiu MEXIyHapOaHBIM JoroBopoM Poccuiickoi
deziepaluy He IIPEIyCMOTPEHO HHOEP,

Ecnu 3asButensb, nmpaBoobiiagaTenb, HHOE JIMIO BEAyT Aelia ¢ ¢eaepalbHbIM
OpraHOM MCIOJIHUTEIbHOM BJIACTH IO HWHTEJUIEKTYaJIbHOM COOCTBEHHOCTH
CaMOCTOSITEJILHO 158105 yepes IIPEJCTABUTEIIS, HE SIBJISIFOLLIETOCS
3apETUCTPUPOBAHHBIM B  YKa3aHHOM  (efepaiIbHOM  OpraHe MaTEHTHHIM
MOBEPEHHBIM, OHU 00s513aHbI MO TPeOOBAaHUIO YKa3aHHOIO (elepaIbHOro OpraHa
COOOMIUTH azipec Ha TeppuTopun Poccuiickoit deaepanuu st IEPEUCKU.

TpeboBaHus K NATEHTHOMY IIOBEPEHHOMY, TOPSIOK €ro arTecTaluu |
PETUCTPALINY, A TAKXKE €r0 NMPAaBOMOYMS B OTHOLICHUU BEJCHUS JIEJI, CBSI3AHHBIX C
IPaBOBOM OXPAaHOM PE3YJbTATOB HHTEIUIEKTYAJIbHOM AEATEIBHOCTH U CPEACTB
WMHIMBUIyallA3allK, ycTaHaBluBaloTca denepanbHbIM 3aKOHOM “O MaTEHTHBIX

MMOBEPEHHBIX .

® Tonatun B.H. MHTenIeKTyanbHas coOCTBEHHOCTD. / «I pakaaHckoe mpaBoy, Ne2, 2013.
-C.21.





14





15

I''TABA 2. ABTOPCKOE ITPABO OCY’KAEHHbIX

2.1 ABTOpPCKOE IPABO OCYKACHHBIX

Ha  pe3ynpTaThl  MHTEUIEKTYyaJlbHOM  JEATEIBHOCTM W CPEACTBA
VWHIVBUAYAIN3AUUNA TPU3HAKOTCA MHTEIUIEKTYaJbHbIEC MPAaBa, KOTOPHIE BKIFOYAKOT
HCKJIFOYUTEIBRHOE TIPaBO, SBISIONIEECS HWMYLIECTBEHHBIM IIPaBOM, a B CIydasX,
npenycMoTpeHHbix ['K PO, Takke NMYHBIE HEMMYIIECTBEHHBIE NPaBa U WHbBIC
npaBa (ct. 1226 'K P®). IIpaBo aBTOpCTBa, MpPaBO HAa UMS U HHBIE JIMYHBIE
HEUMYIIECTBEHHBIE ITPaBa aBTOPa HEOTUYKIAEMbI U HenepeaaBaeMmsl (1. 2 cT. 1228
['K P®). HanporuB, uCKIIOYUTEILHOE TMpaBo o00JagaeT MpU3HAKaAMU
oboporocrnocooHocTH (cT. 1229 'K PD).

[Ipenensl 00OpOTa MCKIIOYUTENBHBIX IPaB OCYKICHHBIX K JIMILEHUIO
CBOOOJBI U JIML, COAEPKALIUXCS MO CTPaKei, OnpeenstoTca UX CleluaIbHbIM
IIPABOBBIM CTaTyCOM, KOTOpBIA HanOoJiee NETalbHO HCCIENOBAI B CBOMX TPyAax
M3BECTHBIM POCCUICKUI yueHbIi-nenuTennuapuct B. Y. CenusepcTos’.

Crnennduka mpaBoBOTO CTaTyca CINEIKOHTUHIEHTA 3aKJII0YaeTCS B HAJTUYUU
UCKJIIOYEHHUI U OTpaHUYEHUI U3 OOILErpa)xaaHCKOro cTaTyca, MpeayCMOTPEHHBIX
YTOJIOBHO-UCIIOJIHUTEIBHBIM 3aKOHOAATENBCTBOM, ITPUYEM HOPMBI IOCIEIHETO 110
otHOomIeHUIO K HOpMmaM ['K POD sBisroTCA crienuanbHBIMU U IPUMEHSIFOTCS, €CIIN
CYILIECTBYET MIPOTUBOPEYHNE c o0mumMu HOpMaMu IrPakIaHCKOT O
3aKOHOAATENBCTBA. VHBIMH CIIOBaMM, MPSAMO WM KOCBEHHO HCKIIOUYNTEIIBHbBIC
mpaBa CHEIKOHTHHTEHTa MOTYT OBITh OrPAaHUYEHBl TOJBKO  YTOJIOBHO-
MCIIOJHUTENLHBIM KojekcoM Poccuiickoit ®enepamyu (YUK P®)8 npasunamn
BHYTPEHHEro pacnopsaaka yupexaenuii YUC® u  gpyruMm  HOpPMAaTHBHBIMU
MPAaBOBBIMM  aKTaMH,  PErJaMEHTHPYIOIIMMHU  JIESITEJIbHOCTh  YTOJIOBHO-

HWCHOJIHUTEIbHON CUCTEMBI.

" 3enun U.A. TIpaBo uHTeIEKTyanbHOM cobcTBeHHOCTH: Yuebnuk, M., 2015. C.287.
8 Bparycs C.H., Modde O.C. - ['pasxnanckoe mpaBo: yuebHuk. - M., 2014. C.176.
% Anekcees C.C. - O6mas Teopus npapa: yueOHuK. - M., 2014. C.365.
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HckntounTenbHble MpaBa OCYXKACHHBIX K JIMIIEHUIO CBOOOABI M JIMII,
COZEpKAIMXCA TIIOJ CTpaked, MOIYT pacCcMaTpUBaThbCS NPUMEHHUTEIBHO K
pe3yJbTaTaM HMHTEJUIEKTYalbHOM JESATEIbHOCTH, HAXOIAIIMMCS y HHX Kak B
YUPEKICHUH, TaK U 3a €0 MpeAeIaMu.

B nepBoM cilydae OrpaHMYEHME pEaNu3alUu HCKIIOYUTEIBHBIX IIPaB
OOyCJIOBJIEHO PSIOM 3alpeToB, MNPEIyCMOTPEHHBbIX [IpaBuiamMu BHYTPEHHETO
pacnopsaka ucopaBuTenbHbIX — yupexaeHuit (IIBP NY) wu IlpaBunamu
BHYTPEHHETO PACHOPAJIKA CIEACTBEHHBIX U30JSTOPOB YrOJOBHO-UCIIOJIHUTEIBHON
cuctemsl (I[IBP CU30), nznoxeHHbIX:

1) B mepeyHe mpeaMeToB, 3alPEIICHHBIX K HCIOJIb30BAHUIO0 HA TEPPUTOPUHN
yupexaennit YUC.

B mpunoxennun 1 x IIBP MY coaepxurcs ykazaHue Ha TO, YTO
OCYXJEHHBIM 3alpeniaeTcsi UMETh MpHU cede, MoydyaTh B MOCHUIKAX, Mepeaaydax,
Oangeponsix b0  mpuoOpeTaTth psJl  BeUmleM W IpPeaMeToB,  Kpackw,
KOIMPOBAJIbHYIO OyMary; BEIIM U MPEIMETHI, MPOAYKTbl IMHUTAHUS, MOJYyUYECHHbIE
60 npuodpereHHble B HeycTaHoBlieHHOM YUK P® u [IBP MUY nopsaxke, u T.
ey

DaKTUYECKH TAKOU K€ 3alpeT coAepkuTcs B npuioxenuu 2 k [IBP CU30,
KOTOpPBIA  COJICP)KUT  MCYEPIBIBAIOIIMM  NEPEYCHb  NPEAMETOB  IIEPBOU
HEOOXOAMMOCTH, 00YBH, OJEXKIbl U JIPYTUX MPOMBILUIEHHBIX TOBAapOB, a TaKkKe
MPOJIYKTOB MUTAHUS, KOTOPBIE MOJ03PEBAEMbIE U OOBUHSAEMbIE MOTYT UMETh MpU
cebe, XpaHUTh, TMOJyd4aTb B TIOCBUIKaxX, TMepeaadyax U MNpuodperaTs IIo
Oe3HanM4yHOMYy pacuery. IlpeameTsl W Belld, HE NPEIYCMOTPEHHBIE JAaHHBIM
IIEPEYHEM, SBJIAIOTCS 3alPEIICHHBIMU L,

2) B YCTAHOBJICHHBIX IIpaBWJIaX B3aMMOOTHOIICHUI CIICOHKOHTHMHI'CHTA Ha

tepputopun yupexaenun Y HUC.

9 Emenssmosa E.B. Biustaue pedopMUpOBAHUS yTOIOBHO-HCIONTHHTEIBHON CHCTEMBI Ha
OpraHM3alfIo0 Tpyla ocyXJIeHHbIX // BecTHuk Brnagumupckoro oOpUAMYECKOTO HHCTUTYTA.
2011. Ne 1 (18). C. 7.

11 Emensanosa E.B. Biusuue pedopMHUPOBAHUS YTOTOBHO-HCTIOMHUTETHON CHCTEMBI

Ha OopraHu3anuio Tpylda OCYXICHHBIX // BectHuk BJ'Ia,Z[I/IMI/IpCKOFO OPUINYCCKOIO0 MHCTUTYTA.
2011. Ne 1 (18). C. 12.
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Tak, cormacHo mn. 15 pasza. III TIBP MY ocyxaeHHbIM 3ampeniaercs
Mpo/iaBaTh, MOKYyNaTh, apUTh, IPUHUMATh B Jap, OTUYXJAaTh UHBIM CIIOCOOOM B
MOJIb3Y JAPYTUX OCYXKJICHHBIX JIHOO MPUCBAUBATh MPOIYKThHI MUTAHUS, IPEIMETHI U
BEIECTBA, HAXOAAIIMECS B IMYHOM I0JIb30BAHHUH 2,

B cBoio ouepenp, mpaBuiia MOBEAEHHUS IMOJ03PEBAEMBIX U OOBHUHSEMBIX
MPEANUCHIBAIOT MOJ03PEBAEMBIM U OOBHHIEMBIM, COICPKALIUMCS IO CTpa)KeH,
BO3JIEPKUBATBCA OT OCYIIECTBICHHS Mepeaad KakKuX-Iu0O0 MPEeAMETOB JIMLAM,
cCoZepKalllUMCsl B JIpyrMX Kamepax wuwiud uHbIX nomemenusx CHU30 (m. 3
npunoxenus 1 k [IBP CU30)%,

B To ke BpeMs Henb3s HE 3aMETUTh, YTO CHEHKOHTUHIC€HTOM AaKTHBHO
UCIIOJIB3YIOTCSl MUChbMEHHBIE TPUHAIIICKHOCTH, C TIOMOIIIBIO KOTOPBIX MOTYT OBITh
CO3[IaHbl  pEe3yJbTaThl HMHTEIUICKTyallbHON JeAarenbHOCTH. IlpencraBnsiercs
OYEBUIHBIM, YTO YKa3aHHbIE OTPAHUYCHMS, YCTAHOBJEHHbIC IpPaBUIAMU
BHYTPEHHETO pacnopsanka yupexaeHuili YHUC, B HacTosee BpeMsi HE OKa3bIBAIOT
CYILIECTBEHHOI'O BIUSHUS HA COCTOSTHUE PEKMMA B UCIIPABUTEIBHBIX YUPEKICHUAX
u CU30. Kpome TOro, GONBIIMHCTBO 3allPEIICHHBIX MPEAMETOB UMEIOT Terepb
JIPYrol XUMHUYECKUM COCTaB, OE30TAaCHBIA JJIsi MCIOJB30BaHUS HA TEPPUTOPUHU
yupexaennit YUC.

Ha nam B3risg, B HENsX CTUMYJIUMPOBAHMS TBOPYECKOW AEATEIBHOCTU
CHEIKOHTUHTEHTa B MECTaX JIMILIEHHUS CBOOOIBI M COAEpPKAaHUSA MOJA CTpaxKkeu
CIelyeT  pa3peliuTh XpaHEHHWE HEKOTOPbIX  3alpelICHHbIX  MPEIMETOB,
UCIIOJIb30BaHUE KOTOPBIX MOXET CIIOCOOCTBOBATh CO3/IaHUIO  PE3yJIbTaTOB
WHTEJUIEKTYaJbHON JIESITEIbHOCTH W JOCTHKEHHUIO IeJied BOCIUTATEIBLHOTO
xapakrepa.

BoNbIIMHCTBO pe3yNbTaTOB UHTEIUIEKTYAIbHOU NEATEIbHOCTH OCYKICHHBIX
CO3JAl0TCA Ha NPOU3BOJCTBEHHBIX 00BekTax moapazneneunit YUC (B meHTpax

TPYIOBOM  ajanTalid  OCYXKJIEHHBIX M  MPOU3BOACTBEHHBIX  (TPYIOBBIX)

12 Kamuaua 10.M. YronoBHO-HCHONHUTENbHOE TIpaBo. O6mas vacTh: YueOGuuk / ITox
o6mr. pen. FO.M. Kamuauna. Ps3ans, 2010. C. 52

13 Manuaua B.B., CmupHOB JI.B. YTONOBHO-MCHONHHTENbHOE TIPaBo: YUeOHHK s
I0pUInIecKrX By30B 1 (akynbTeToB. M.: «KKOHTPAKT», «Bontepc Kiysepy, 2010. C. 70.
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MaCTEpPCKUX) M UX MapTHEPOB. J[aHHBIE PE3YNbTATHI ABISIIOTCS CIY>KEOHBIMH, TaK
KaK MPOU3BOASATCA OCYKIACHHBIMU B XOJI€ BBITIOJIHEHUSI TPYAOBBIX OOS3aHHOCTEH,
KOTOpPbIE MOTYT OBITh OTOOpa)KEHbI, K MPUMEPY, B MOJOKEHUAX JTOHKHOCTHOMN
WHCTPYKIIUU OCYKJIEHHOTO- pa0OTHHKA WJIM KOHKPETHOM 3aJlaHuu paboTomaTens
(yupexaenus YUC wnm uHoro 3akazuuka). ClenyeT Takke MOMHUTb, YTO BCS
OPOJYKIMS Ha TMPOU3BOACTBE CO3JACTCS OCYKIACHHBIMH C HCIOJIb30BaHUEM
TEXHUYECKUX WM WHBIX MaTepUANIbHBIX CpeAcTB yupexaeHus YUWC unam mHOrO
3aKa3yuKa.

Tak, co3gaHHas OCYXIEHHBIM 10 3aJaHui0 agMuHHUCTpanmu WY B
nepeBooOpabarbiBatonieM 1iexe wurpa «Hapnap» — sBisieTcs  MaTepualibHbIM
HOCHUTEJIEM CIIy’KEOHOr0 MPOU3BEICHUS JM3aiiHa, HCKIIOUYUTENIbHOE IPaBO Ha
KoTopoe, coriacHo cT. 1295 I'K P®, Oyner npunHamiexaTs HUCHPABUTEIHLHOMY
YUPEKJICHUIO WJIM UHOMY 3aKa34UKY, €CJIU TPYJIOBBIM WM TPAKIaHCKO-TIPABOBBIM
JIOTOBOPOM MEKIy HUM U OCY>KJIE€HHBIM HE IPEAYCMOTPEHO MHOE.

2.2 IIaTeHTHOE IPABO OCY KICHHBIX

B mnarentHom mpaBe cr. 1370 I'K P®, npenycmarpuBaromen, 4TO
UCKJIIOYUTEILHOE MPaBO Ha CIy)XeOHOE H300peTeHue, CIy)eOHYI TMOJIE3HYIO
MOJIENIb WJIM CIY>KEOHBIM MPOMBINUICHHBIA o0pa3ell M MpaBO Ha TMOJyYCHHUE
NMaTeHTa TMpUHAIJIeKaT paboTtojmarento, eciau 7 BemoMocTu  yrojioBHO-
ucrnogHuTenpHoM cucteMbl No  8/2015 HaydHO-MeTOIMUECKOE OOecredeHue
TPYJOBBIM HJIA TPAXKIAHCKO-TIPABOBBIM JIOTOBOPOM MEXKAY pPaOOTHUKOM U
paboTojareneM He MpeaycMoTpeHo uHoe. K mpumepy, B pe3ysbTare CO3AaHus
OCYXJCHHbIM  WHHOBAIlMOHHOTO  CEJIbCKOXO3SAMCTBEHHOTO  O0OpYIOBaHMUS
yupexaenne YUC unm MHOM 3aKa3uuK BIIpaBe MOJAATh 3asBKy B DenepaibHyIo
CITY>K0y TIO MHTEJJIEKTYaJbHOM COOCTBEHHOCTH Ha BBbIJIauy IMAaTEHTa Ha JIAHHYIO
CIIy’)KeOHYIO0 pa3paboTKy.

CnenyeT OTMETUTb, YTO B CJydae CO3JIaHUSI OCYXKJICHHBIM CIIY>KEOHOTO
pe3yJibTaTa UHTEJUIEKTYadIbHON ESITEIFHOCTH 32 HUM OYIYT COXPaHSATHCS JTUYHBIC

HEUMYIIECTBEHHBIE TTpaBa (IIpaBO aBTOPCTBA, PABO aBTOPA HA UMS U JP.).
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Kpome ToOro, ocyxaeHHbId ToNy4aeT crnenupuyeckoe mpaBo Ha
BO3HArpaX/JIeHWe 3a CIY)KEOHBIM pe3yNbTaT HHTEIUICKTYalbHOU AESITeNbHOCTH.
[TosTomy mpu peanuzauuu yupexaeHuem Y C npoaykiuu, B KOTOPOH BBIPAXKEH
CIIy’)KEOHBIA  pe3yJdbTaT  MHTEIUICKTyaJbHOW  JIESITENIbHOCTH,  CO3JIaHHBIM
ocyxkaeHHbIM, anmMuaucTparuss 1Y (CHU30) obs3aHa BBIIUIATUTH OCYXIECHHOMY-
aBTOPY BO3HATpPaXJACHUE C COONIOACHUEM YCIOBUM, MPEyCMOTPEHHBIX YTOJIOBHO-
UCITOJIHUTENIbHBIM 3aKOHOAATEIbCTBOM (BbIIIaTa BO3HATPAXACHUN TOIMYCKAeTCs
TOJNBKO TIyTEM MEPEUYHCICHUS JICHEKHBIX CPEACTB Ha JIMIEBBIE CUYETa
CHELIKOHTUHIEHTa, a JJIsi MOTalleHHs] MCKOBBIX M MPOYUX O00s3aTENbCTB U3
3apabOTHOM IJIAThI TPO- U3BOJAATCS YACPIKAHHUS).

C J1pyroil CTOpPOHBI, HpPHU CO3JAHUU OCYXICHHBIM HWHTEIUIEKTYaJIbHOU
COOCTBEHHOCTH Ha MPOU3BOJACTBE JJII COOCTBEHHBIX HYXJ OH IOJy4aeT
3anpelteHHpl 0. 26 npunoxenns 1 k 1IBP MY npenmMer, B KOTOpOM BBIpaKeH
pe3yJbTaT HMHTEIUICKTYAIbHOM IEATEIBbHOCTH. boree Toro, mpu HMCIOJIb30BAaHUU
OCYXJECHHBIM HE MPUHAIJICKANUX MY MaTEepUAIbHBIX CPEJICTB MOSBIACTCS (PaKT
XULICHUS Yy’KOI'0 UMYILECTBA, 32 YTO 3aKOHOJATENIEM IIPELyCMOTPEHA YIrOJIOBHAs
OTBETCTBEHHOCTB.

PykoBoactBo yupexaenuit YMC o0s3aHO pearnpoBaTh Ha Bce (DAKThI
HECAaHKLIIMOHUPOBAHHOTO CO3J1aHUs pPE3yJIBTATOB UHTEIUJIEKTYaJIbHON
NEATEIIbHOCTH, NPUBJIEKAS OCYKICHHBIX K JUCHUIUIMHAPDHOW, a B HEKOTOPBIX
CJIy4asix K yrOJIOBHOW OTBETCTBEHHOCTH;

OcyxaeHHble K JMIIEHUIO CBOOOBI U JIMIIA, COAEPIKALLUECS MOl CTPaKeH,
BIIPABE  CO3JaBaTb  PEe3yJbTaTbl  WHTEIUIEKTYaJbHOW  JEATEIBHOCTH  C
UCITOJIb30BAaHUEM IPEIMETOB, HE SIBISIOIIMXCS 3alpPEIIEHHBIMU Ha TEPPUTOPUU
yupexaeanii YUC 1 HaxoAsdluxcs y HUX B JIMYHOM IMOJb30BaHUM B MECTaxX
npokuBaHus. Hampumep, ¢ MOMOIIBIO PYYKH M JUCTOB OyMaru OCYKII€HHBIN
(momo3peBaeMblii, OOBHHSIEMBIN, TOICYAUMBIA) MOXKET CO37aBaTh HAOPOCKHU IS
OyoylIMX KapTUH B LENSIX HX MOCIEAYIONIero HamucaHus. VCkitouuTenbHbIe
npaBa Ha  JaHHblE TPOMU3BENCHUS KUBONUCH  OyAyT  NOpUHAMJIEKATH

cnenkoHTUHTeHTY. (Co3maHHble OOBEKTHl aBTOPCKOTO TIpaBa MOTYT HUMH
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UCIIOJIb30BAThCSA TIOCIE€ OCBOOOXKIEHUS M3 MECT JIMIIEHHUS CBOOOIBI WJU
3aKII0YEHUsT oA cTpaxked. OnHako aaMuHUCTpauusM yupexaeHud YUC
HAJ/UISKUT  CJIEIUTh  3a  COOJIOJIGHMEM  TpaBWil  B3aUMOOTHOUICHUS
CIIELKOHTUHTEHTA U HE JIOMYCKAaTh CIy4a€B CAMOBOJIBHOM IEepeladyn MIPEAMETOB U
W3JICJIAN, B KOTOPBIX BBIPAKEHBI PE3YJIbTAThl MHTEIJIEKTYAJIBHOU EATEIIBHOCTH.

B 10 xe Bpems agmunuctpamus Y (CHU30) He BmpaBe NmpensTcTBOBAThH
peanu3aluyu TBOPYECKOM ACATEIBHOCTH CIIELIKOHTUHIEHTA, OCYIIECTBIIEMOM B
coorBeTcTBUM ¢ TpeboBanusimu [IBP HNY (CHU30) wu ycTaHOBJIECHHBIM
pacniopsiakoMm AHsA B yupexaeHusix YUC. bonee Toro, Ha Ham B3IMJIsi, CO3/IaHHE
UHTEIJIEKTYallbHOM  coOCTBeHHOCTH B yupexaeHusx YUC  okasbiBaer
BOCIIMUTATEIBHOE BO3JICMCTBUE HA CHEUKOHTUHICHT, NIPUBUBAsi T'yMaHUCTHYECKHE
LIEHHOCTH.

B oTHOmEHHMM ~ pe3yJbTATOB  HMHTEIUIEKTYalbHOM  JEATEIBHOCTH,
HAXOJSAIIUXCSI BHE MECT JIMIICHUS CBOOOJBI WJIM COJEPKAHUS TOJ CTpaxkew,
CHELKOHTUHIEHT  OCTAaeTCsl  CYOBEKTOM  HCKIIOYHUTEJIBHOIO  IMpaBa, HO
HEMOCPEACTBEHHO MCIIOJb30BaTh MPUHAICKAIYID €MY HWHTEUIEKTYaJIbHYIO
COOCTBEHHOCTh HE HMMEET BO3MOXKHOCTH BCIJIEJICTBUE OTpaHUYCHHS IpaBa Ha
nepeaBmwkeHre 1o teppurtopun Poccun. Hcenonp3oBaHHE HUCKIIFOUUTEIBHOTO
rpaBa, T. €. BCTYIUICHHE B JIOTOBOPHBIE OTHOLICHUS MO OTYYXKICHUIO,
JMLEH3UPOBAHUIO, HACIEAOBAHUIO PE3YJIbTATOB UHTEIUIEKTYAJIbHON IEATENBHOCTH,
MOXET OCYIIECTBIAATbCS YEpPE3 HHCTUTYT IPEICTABUTEIBCTBA HAa OCHOBAHUU
JIOBEPEHHOCTH.

Tak, HOBEpPEHHOCTH JUI, HAXOASAIIMXCA B MeECTax JIMIIEHUS CBOOOIbI,
KOTOpBIE YAOCTOBEPEHBl HAYAJIBHUKOM COOTBETCTBYIOUIETO MeECTa JIMIIECHUS
CBOOO/IBI, TPUPABHUBAIOTCS] K HOTAPUATHHO YIOCTOBEPEHHBIM JOBEPEHHOCTAM (TI.
2 cr. 1851 TK P®)*,

[Ipsmoe ykazanwme Ha HEOOXOJAUMOCTh BBIJAYM JOBEPEHHOCTH IS

OCYHICCTBJICHUA TI'pPaKJaHCKO- HpaBOBOP'I CACIKKU JIMIaM, COACpKAINUMCA 1104

14 Cynapuxos C.A. IlpaBo MHTeNIEKTyalbHOH coOCcTBeHHOCTH: YueOHuk, M., 2011.
C.176.
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cTpaxkeil, MokHo HaWth B 1. 118 paza. XII [IBP CHU30. B ganHom ciyyae
MOJIO3pPEBAacMbIi  WJIM HAay4YHO-METOJMYECKoe oOecredeHne OOBUHSIEMBIH C
pa3pelleHus JIMla WM OpraHa, B IPOU3BOJCTBE KOTOPBIX HAXOAMUTCS YTOJOBHOE
JIEJI0, BBIAET CBOEMY IPEICTABUTENIO TOBEPEHHOCTh, KOTOPAsi B COOTBETCTBUU C
1. 3 ¢1. 185 'K P® ynocroBepseTcss Ha9albHUKOM CIIEICTBEHHOTO H30JTOpa’s.

HecmoTpst Ha orpaHuyYeHHbIW TIPaBOBOM CTaTyC CIELIKOHTUHIEHTA,
OTMEYaeTcsd TEHJAEHUMS K TMO3UTUBHOMY HW3MEHEHHUIO IPAaBOBOIO pEXHMa
pEe3yNbTaTOB  MHTEIUIEKTYaJlbHOM  JESATENBHOCTH,  HCHOJNB3YIOUIUXCS B
yupexaenusx YUC.

Tak, B coorBercTBuM ¢ noar. 6 m. 1 cr. 1274 I'K PO, BcTynusiero B cuiry
01.10.2014 [9], nomyckaeTcst 6e3 coryiacusi aBTOpa WM UHOTO MpaBooOIaaaTelNs 1
0e3 BBITJIATHl BO3HATPAXICHUS, HO C O0s3aTelIbHBIM yKa3aHUEM HWMEHU aBTOpa,
IpO- U3BEJCHHE KOTOPOrO HCIOJNb3YEeTCS, M HCTOYHHMKA 3aMMCTBOBAHMS
UCIIOJJHEHUE  TMPaBOMEPHO  OOHApOJOBAaHHBIX  MPOU3BEJIEHUN  MyTeM  HX
NPEICTABICHUS] B JKMBOM HCIIOJIHEHHH, OCYIIECTBIIsIEMOE O€3 L€ H3BICYEHUS
npuObBUIM B  00pa30BATENbHBIX OpPTraHU3ANMIX, MEIUIMHCKUX OpraHU3allusiX,
YUPEXKJEHUSAX  COLMAIBHOIO OOCIHYKHMBAaHHA M  YUYPEXKACHUAX  YrOJOBHO-
VCIIOJIHUTENIbHON CUCTEMbl paOOTHUKAMU (COTPYIHUKAMH) JAaHHBIX OpPraHU3alUi
U YYPSXKICHUA W JHIAMH, COOTBETCTBEHHO OOCTY>KUBAEMBIMH JIaHHBIMU
OpraHU3aLUsSIMHU U YUPEKICHUSIMHU WU COJAEPKAILIMMHUCS B TAaHHBIX YUPEKICHUSX.

Jpyrumu  cioBamMu, 3aKOHOJATEIb HE TOJIBKO HE OrpPAaHUYMUBAET
CHELKOHTUHIEHT B €ro TBOPYECKOW JEATEIbHOCTH, a JEJaeT CIEHHAIbHBIM
CyOBEKTOM aBTOPCKOIO MpaBa, pacliupssi CBOOOY MCIOIb30BaHUS MPOU3BEACHUIM
B KYJIbTYPHBIX U BOCIIUTATEIbHBIX IIEJISIX.

VYka3zaHHOE HOBOBBEJEHUE BECbMa akTyalbHO. B KauecTBe mpumepa €ro
IIPAKTUYECKOI0 IPUMEHEHUS MOXHO INPUBECTH BCEpOCCUNCKUN KOHKYPC NECHHU
cpeau ocyxaeHHbIX «KannHa kpacHasy, mpoBoasiuiics exeronno ¢ 2003 roaa B

paznuuHbiXx cyObekTax Poccuiickoir ®enepanuu. B KOHKypce oOCyXAEHHbIE

15 Mary3os H.H. - MecTo yrojgoBHO-UCIIOJHUTEIBHON CUCTEMBI B TPAKIAHCKOM MPABE.
M., 2012. C.285.
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UCIOJIHSIOT aBTOPCKUE MECHHU, 0ajuiapl, pOMaHChl KaKk COOCTBEHHOIO COUYMHEHUS,
TaK M JPYTHX KOMIIO3UTOPOB U M03ToB®. OcyxneHHbIM nmn yupexaenusm YUC
HUKAKUX BBIIIJIAT aBTOPaM M3BECTHBIX MY3bIKAJIbHBIX IPOU3BEACHUN NIPOU3BOJUTH
HE HY)XHO. bonee TOro, MCKIIOUMTENbHbIE IIpaBa Ha IECHU COOCTBEHHOTO
COYMHEHUS OCYKICHHBIE MOTYT PEAIIM30BBIBATH IIyTEM OTUYXKIACHHUS C pa3peIICHUS
anmuHucTpauuun MY nmmubo mocie ocBOOOXKIEHUS M3 MECT JIMIIEHUS CBOOOJBI,
COJIEPKaHMS TIOJI CTPAKEH.

[lonoxuTenbHBIM MpPUMEP CO3JAaHUS PE3YJIbTATOB HHTEIUIEKTYaJbHOU
JeATeNbHOCTH B yupexaeHuax YMC u 3ammrel nmpaB Ha HHUX WLIIOCTPUPYET
puUMep U3 apOUTPaKHOM MPAKTHKH, CBSI3aHHBIN C YCIEIIHOMN 3aIlIUTON aBTOPCKHUX
IIPaB OCYKJCHHBIM, paHee OTOBIBABILIMM HaKa3aHUE B CJIEICTBEHHOM HU30JISTOPE.

Taxum 06pa3omM, OCyKIE€HHBIE K JIMIIIEHUIO CBOOOIBI U JIUIIA, COJIEPIKALIUECS
o CTpaXKkew, UMEIOT OTpaHWYECHHBIN YTOJIOBHO-UCTIOJHATEIIHBIM
3aKOHO/IaTEJIbCTBOM IIPaBOBOM CTAaTYC, B CBSI3U C YEM 00OPOT UX UCKIIIOUUTENBHBIX
IIPaB HA PE3yJbTaThl UHTEJUIEKTYaIbHON JAEATEIBHOCTH CYIIECTBEHHO 3aTPYIHEH.
JlanHoe  00CTOSTENHCTBO ~ OOYCJIOBIEHO  HEBO3MOXKHOCTBIO ~ CBOOOIHOIO
nepeaBKEeHUsT 1Mo TeppuTopun Poccum, OTCyTCTBMEM IpaBa BbIOOpa MecTa
JKUATEIIbCTBA, 3alIPETOM Ha COBEPIIECHUE CHEJIOK HAa TEPPUTOPUU HCIIPABUTEIBHBIX
YUPEXKJIEHUH U CIEACTBEHHBIX  H30JSTOPOB,  OCOOBIMH  IpaBUJIAMHU
B3aMMOOTHOIIIEHUH B KOJIJIEKTUBE.

HecMoTps Ha 3TO, M30JIUMpOBaHHBIE OT OOIIECTBA JMIlA BIIpaBe CO3/aBaTh B
yupexaenusix YUC  pe3ynbTarbl  MHTEIUIEKTYalbHOW  JEATEIBHOCTH  HA
MPOU3BOJACTBEHHBIX OOBeKTax mnoxapaszneneHudt YMWC wu ux mnapTHEpoB B
COOTBETCTBHUH C JOJKHOCTHBIMU MHCTPYKLUMSIMH WJIH 110 33JJaHUI0 paboToaarens, a
TaKXXe B JINYHBIX LEJAX B MECTaxX MPOKUBAHUSA C UCIOJIb30BAHUEM IIPEIMETOB, HE
3anpeuieHHbIx [IBP 1Y (CHU30).

Bo Bcex ocTanbpHBIX Clly4asx CO3JaHHBIE CIELKOHTUHIC€HTOM IPEIMETHI U

HN3CJIHA, B KOTOPBIX BBIPAKCHBI PC3YJIbTAThI HHTGHHGKTyaHBHOﬁ ACATCIBHOCTH,

6 Cynmapuko C.A. TIpaBo WHTEIIEKTyalbHOH coOCTBeHHOCTH: YueOHmk, M., 2011,
C.216.
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OyIyT SIBJSATHCS 3aMpPEIICHHBIMUA K HCIOJIb30BAHUIO HA TEPPUTOPUH YUPEKIACHUM
YUC u nojexar U3bATHIO U YHUUYTOKEHHUIO B YCTAHOBJIEHHOM 3aKOHOM MOPSIIKE.

B wmemoM xouercs NOAYEPKHYTh, YTO PALHMOHAIBHOE UCIIOIb30BaHUE
WHTEJUIEKTYallbHOTO TPyJa OCYXKAEHHbIX B yupexiaeHusx YHUC moxer
COCOOCTBOBAaTh  PA3BUTHUIO  IPOU3BOJCTBEHHOTO  CEKTOpa  YTOJOBHO-
WCIIOJTHUTENIbHON cUCTeMBI B 1ejaoM. Co3laHue pe3ysIbTaTOB MHTEIJIEKTYaJbHOU
JIESITEIBHOCTH Ha TPOM3BOJCTBE TIO3BOJUT YCTAHOBHUTH OallaHC MHTEPECOB
yupexaeHuil YYC u oCyXIeHHBIX, )KEIAOIHUX TPYAUTHCS Ha BO3ME3HON OCHOBE.

CTuMyIMpOBaHWE TBOPYECKOM NESATEIBHOCTH OCYXKIACHHBIX MOYKET TaKKe
CcriocoOCTBOBAaTh WX HUCHPABJICHUIO W JalibHEimell peconuanuzanuu. [lpaBna,
CJIEIyEeT MPECEKaTh NONBITKM HE3aKOHHOTO CO3JaHUs OCYXIACHHBIMH PE3YyJIbTaTOB
WHTEJUIEKTYaJIbHOM JESITEIIbHOCTH.

B 3aBepuieHne OTMETHMM, 4YTO B TPa)XJAaHCKOM 3aKOHOJATEIIBCTBE YiKE
HaMETUJIach TEHACHIMS K PACIIMPEHUIO IIPAaBOBOIO CTATyCa CHELKOHTHMHICHTA B
chepe peanuzaldd WHTEUIEKTyalbHbIX MpaB. llocrmegHue HOBEIUIbI pa3pemaroT
CHell- KOHTHUHTEHTY IyOJUYHOE HCIOJIHEHUE IPaBOMEPHO OOHApPOIOBaHHBIX
IIPOU3BEIAECHUN ITyTEM UX IPEACTABICHUS B )KUBOM HCIIOJHEHUH, OCYLIECTBISIEMOE
0e3 1enM U3BJIeUYeHUs NMpUObLUIK. JlanbHelue N3MEHEeHHs, HECOMHEHHO, JTOJKHbI

HpOHBOI\(JITI/I B YI'OJIOBHO-HUCIIOJIHUTCIbHOM 3dKOHOIATCIILCTBC.
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3AK/IIOYEHUE

[lo pe3ynbpTatam NpOBEAEHHOTO MCCIEAOBAHUSA Mbl MOYKEM MPUUTH K CIEAYIOIIUM
BbIBOZaM. Takum 00pa3oM, OCYXIEHHbIE K JIMIICHHIO CBOOOABI M JIUIIA,
COJZIEpIKaIMECs MO CTPAXKENU, UMEIOT OTPAHUYECHHBIM YTOJIOBHO-UCIIOJIHUTEIbHBIM
3aKOHOJATEILCTBOM MPaBOBOM cTaTyc, B CBA3M C 4eM, O00OpoT HX
VCKJIIOUUTEIBHBIX MpPaB Ha pPE3yibTaTbl HWHTEIUICKTYaJbHOU JEATEIbHOCTH
CYIIIECTBEHHO 3aTpyIHEH. JlanHoe 00CTOSTEITHCTBO 00yCIJIOBIIEHO
HEBO3MOXKHOCTBIO ~ CBOOOJHOIO TEpeABMKEHUs 1o Tepputopun Poccun,
OTCYTCTBHEM IpaBa BbIOOpA MECTa JKUTEIHCTBA, 3aIIPETOM Ha COBEPIIEHUE CIEIOK
Ha TEPPUTOPUM HCIPABUTEIBHBIX YUPEKICHUW W CIEACTBEHHBIX H30JISITOPOB,
O0COOBIMM TIpaBWJIAMH B3aMMOOTHOIIIEHUH B KoJUlekThBe. HecmoTps Ha 37O,
W30JUMPOBAHHBIE OT OOIIECTBAa JHIAa BIpPaBe co3laBaTh B YyupexaeHusax YUC
pe3ynbTaThl MHTEIICKTYATbHOM JESATENIBHOCTH HAa MPOU3BOJICTBEHHBIX OOBEKTaX
nogpaszaenenud YMC u uxX napTHEpOB B COOTBETCTBUU C JOJDKHOCTHBIMH
WHCTPYKIUSIMUA WM TI0 33JaHUI0 paboTojaTelis, a TakKe B JIMYHBIX IEIIX B
MECTax MPOKHUBAHMS C HUCIOJIb30BAaHUEM MPEAMETOB, HE 3anpenieHHpix [IBP 1Y
(CHU30). Bo Bcex oCTaIbHBIX CIydasiX CO3JaHHBIE CIIEIIKOHTUHTEHTOM MPEAMEThI
U U3JIENVs, B KOTOPBIX BBIPAKEHbI PE3yJIbTaThl MHTEIUIEKTYaJIbHOU JAEATEIbHOCTH,
OyIyT SBJISITHCA 3aMPEIICHHBIMU K HCIOJIb30BAaHUIO HA TEPPUTOPUHU YUPEIKICHUIN
YUC n noanexar u3bsITAIO U YHUYTOKEHUIO B YCTAHOBJIEHHOM 3aKOHOM TOPSIIKE.
B menom xoyercss MOAYEPKHYTh, YTO  PALMOHAJIBHOE  HCHOJIb30BAHUE
MHTEJUICKTYalIbHOTO TpyJa OCYXKAEHHbIX B yupexaeHusx YHWUC Moxer
CIOCOOCTBOBAaTh  Pa3BUTHIO  IMPOU3BOJICTBEHHOTO CEKTOpa  YIrOJIOBHO-
WCIIOJTHUTENBbHOM cucTeMbl B 1enaoM. Co3laHue pe3ysibTaTOB MHTEIJIEKTYalbHON
NEeATEIbHOCTH Ha MPOU3BOJACTBE TMO3BOJIUT YCTAHOBUTH OajaHC HMHTEPECOB
yupexiennii YU C 1 oCyKI€HHBIX, )KEJIAIOUUX TPYJIUTHCS HA BO3ME3IHOW OCHOBE.
CTUMyIMpOBaHUE TBOPUYECKOW JESITEIBHOCTH OCYKICHHBIX MOXET TaKkKe
CIIOCOOCTBOBAaTh MX WCHPABICHUIO U JaibHeWed peconuanuzanuu. [lpasna,

CJICAYCT IPECCKATh IOINBITKH HC3aKOHHOTO CO3AaHUs OCYKACHHBIMU PC3YJILTATOB
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VMHTEJUIEKTYAJIbHOU JEATENbHOCTU. B 3aBepliueHue oTMETUM, Y4TO B IPaKIaHCKOM
3aKOHOJIATENILCTBE YK€ HAMETWIACh TEHACHUHS K PACIIUPEHUIO IPABOBOIO
cTaTyca CHEUKOHTHHTeHTa B cdepe peanu3alud HWHTEUICKTYalbHbIX IIpaB.
[locnennue HOBENUIBI pa3pelIaloT CIEHKOHTHHIEHTY MYyOJIMYHOE HCIOJHEHUE
MPAaBOMEPHO OOHAPOJAOBAHHBIX MTPOU3BEACHUN MYTEM UX MPEICTABICHUS B )KUBOM
UCIIOJIHEHUH, OCYIIECTBIsieMoe Oe3 Lienu u3BiedeHus: npulbui. JlanbHeiiue
W3MEHEHUS, HECOMHEHHO, JOJDKHBI IPOU30UTH B YrOJOBHO-HCHOJHUTEIBHOM

3aKOHOAATCIbCTBC.
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BBEJAEHHUE

Hu nnga koro He CekpeT, 4TO OCYXIACHHBbIE K JIMIICHHIO CBOOOABI U B
HEKOTOPOM CTENEeHU JIMIA, COJEpKalluecs TMOJ| CTpaxeil, B IMpoiecce CBOEH
KU3ZHENICATEIbHOCTH  CO3/AI0T  PAa3IMYHbIE  pe3yJbTaThbl HMHTEIUIEKTyaIbHOU
NeSATEIbHOCTH, OOBEKTHI aBTOPCKOIO M TATEHTHOrO TMpaBa: MPOAYKTHI
nepeBooOpadboTku (Mebensb I JoMa, TOBAPHI JJIS J1add, CYBEHUPBI, HACTOJIHHBIC
UTPBI), METAI000paboTKK (KOBaHBbIE JIaBKH, (POHApH, OTpaKACHHS, HOXH),
CEJIbCKOXO3SIICTBEHHOE 000pyA0BaHUE, IPOU3BEACHUS KUBOIUCU U CKYJIBIITYPHI,
My3bIKaJbHbIE TPOU3BEAEHUS U T. .. B 1ensx peamuzanuu rOTOBOM MPOIYKLIHH,
IIPOU3BOIMMON B UCIIPABUTENBHBIX YUPEKIACHUSAX U CIEICTBEHHBIX M30JATOPAX, C
1 urons 2014 roma nauvan cBoro pabotry Toproseii nfom @CHUH Poccum, uto
OOyCJIOBWJIO TIOBBIIIEHHE SKOHOMHUYECKOTO HHTepeca yupexaenunit YUC k
UCIIOJIb30BAaHUIO TPYJla OCYKACHHBIX K JIMIIEHUIO CBOOOBI U JIUL, COJIEPIKALIUXCS
noJ, cTpaxe PaccMoTpenue TpyAOBOM AEATENBHOCTH OCYXICHHBIX B OCHOBHOM
OCYILIECTBIISIETCSl Yepe3 NpU3My IpaBa COOCTBEHHOCTH. ToBapoM, Kak IMpaBuUIIo,
BBICTYNIa€T TOJBKO CaM MpPOAYKT (COOCTBEHHOCTh), a HE €ro TBOpYECKas
cocTaBisitonas (pe3yibTaT MHTEIUIEKTyalIbHOU JAesTenbHOCTH). OXpaHseMble
pE3yNbTAaThl UHTEIUIEKTYAIBHON JIEATEIBHOCTH U NPUPABHEHHBIE K HUM CPEICTBA
WHIUBUyaIU3alui (MHTEJUIEKTyallbHas COOCTBEHHOCTb) OTHECEHbl CT. 128
I'paxnanckoro koxekca Poccuiickoit @enepauun (I'K P®D) k oObexram
IpaKIaHCKUX TpaB, KOTOpbIE coraacHo 1. 4 ct. 129 'K P® He MoryT oTuyXaaTbcs
WJIU MHBIMU CIIOCO0aMU MEePEXOIUTh OT OJHOTO Julia K Apyromy. OHaKo npasa Ha
TaKU€ pe3yibTaTbl U CPEJICTBA, & TAKKE MATEPHAIbHBIE HOCHUTEIH, B KOTOPBIX
BBIPKEHBI COOTBETCTBYIOIIME PE3YyJbTaThl WJIM CPEICTBA, MOLYT OTYYKIAThCS
WIM UHBIMHU CIIOCOOAMM MEPEXOJUTh OT OJHOrO JUIA K JPYromMy B Cly4asiX U B
nopsijike, yctaHoBieHHbIX [ K PO.

AKTYyaJIbHOCTh TEMBI UCCIICIOBAHMS JAHHON KypCOBOM pabOThI 3aKJIFOYAETCs
B PAaCCMOTPEHMHM HMHCTUTYTa JUYHBIX HEMMYIIECTBEHHBIX IPaB OCYKJIECHHBIX K

JINIIIEHUIO CBOOO/IBL.





Ilenp  maHHOM  paboTBl  —  BBIABUTH  COJEP)KAHHWE  HMHCTUTYTA
MHTEJUIEKTYaJIbHBIX MPAB OCYKJIEHHBIX K JIMIIEHUIO CBOOOIBI .

Hcxons u3 neneit, HE00OX0AUMO BBIJICIUTD Psij 3a/1a4:

- PacKpbITh MOHATUE U BU/IbI IPAaBa UHTEJUIEKTYaIbHOW COOCTBEHHOCTH;

- 0XapaKTepHU30BaTh 0OBEKTHI MHTEIUIEKTYaIbHON COOCTBEHHOCTH;

- paccMOTpeTh IpoOieMy peanu3alli  HMHTEJUIEKTYaJbHBIX  IIpaB
OCY>KJIEHHBIX K JIMIIEHUIO CBOOO/IBI.

OOBEKTOM JTaHHOTO MCCIIEJIOBAHUS SIBJSIIOTCS  TPayKIAHCKO-TIPaBOBBIC
OTHOUIEHUS, BO3HUKAOLIUE PEeAIM3ALNH HHTEIUIEKTYJIbHBIX IIPAB OCYXKICHHBIX.

IIpenimMeToM  HACTOAIIErO  MCCIENOBAaHUSA  SIBISIFOTCS  OCOOEHHOCTH
MHTEJJIEKTYaJIbHBIX IPaB OCYXJACHHBIX K JIUIIEHNUIO CBOOOIbI

IIpn ocylecTBICHUMM FOPUAMYECKOTO AaHAIN3a, HapsAay C OCHOBHBIMU
HOPMATHBHBIMM  aKTaMH, AaHAJM3UpOBajach  Hay4yHas  JUTepatypa IO
IpaXJaHCKOMY IIPaBy, PacCMaTpPUBAINCh ApPTyMEHTHUPOBAHHBIE TOYKH 3PEHUS
yueHbIX-IMBUIKCTOB, A. T. bonnepa, B. II. I'pubanoBa, E. A. Cyxanosa, O. H.
CagukoBa W Jpyrux CHEHUMAIMCTOB OTpaciu ImpaBa. B Hactosiel pabote
BCECTOPOHHE 3aTParMBarOTCS BOMNPOCHI JIMYHBIX HEUMYILECTBEHHBIX IIpaB
OCYXJECHHBIX K JIMIIEHUIO CBOOOIbI

Metopl, ucnionp3yembie B paboTe — CpaBHEHHUE, ONMCAaHUE, HA0JII0IEHNUE.
PaboTa cocTouT U3 BBEJIEHUS, IBYX IN1aB OOEEHHBIX YEThIpbMs Naparpadamu,

3aKIOYCHHA U CIIMCKA UCIIOJIb3YEMbIX NCTOYHHUKOB
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I''TABA 1.IIOHATHUE U BUJAbI UHTEJVIEKTYAJIBHOI'O ITPABA

1.1 O0beKTHI MHTE/IEKTYAJIBHOI0 NPaBa

Cratbs 1225 T'K PO naer 3akpbIThiil iepedeHb 16 BUIOB 0OBEKTOB, KOTOPHIE
OTHOCATCA K 00OBEKTaM MHTEJUIEKTYaJbHOM coOCTBEHHOCTHU. [Ipu 3TOM mpuMepHO
JeCATh M3 HHUX IIPHHATO CuUdTaTh Haubosee 3HauMMmbiMul. Kpome Toro,
COJIEp>)KaHUE [AaHHOM CTaTbM YTOYHWJIO IPABOBOM PEXUM HEKOTOPBIX BHUIOB
00BEeKTOB, oTHeceHHEe KOTOophiXx K ONC 10 BBeI€HUS 3aKpPBHITOTO MepeyuHs cT. 1225
['K PO mnpeacrtaBisuioch CHOPHBIM —(HampuMep, HEKOTOPbIE —CHEIUATUCThI
otHOCHIH K Kateropun OVC u "6ops0y ¢ HeT0OPOCOBECTHON KOHKYpeHIHeH")?,

WuTemnekTyanbHOM  COOCTBEHHOCTBIO - @  HMEHHO, pe3yjibTaTaMu
WHTEJUICKTYaJIbHOM JESITeNIbHOCTH - siBJsitoTes (cT. 1225 'K PO):

1) mpousBeeHNs HAYKH, JINTEPATYPHI U HCKYCCTBA;

2) mporpaMmbl I DJIEKTPOHHBIX BBIUUCIUTEIBHBIX MAIIUH (MPOrpaMMBbl JIJIs
OBM);

3) 6a3bl NaHHBIX;

4) UCTIOJIHEHUS;

5) boHOTrpaMMBI;

6) coolOmieHue B >¢up uiu mo Kabemo paauo- WM Tenernepenad (BelaHue
opraHuzanui 3pUpHOro Wik KabeILHOTO BEIIaHus );

7) n300peTenus;

8) MmoJie3HbIC MOJICIIH;

9) mpoMbllLIEHHBIE 00pa3LIbI;

10) cenexkumoHHbIe JOCTUKECHUS,

11) Tonosioruu MHTErpaIbHBIX MUKPOCXEM;

12) cexpeTsl MPOU3BOACTBA (HOY-XaY);

13) hbupmeHHBIC HAUMESHOBAHUS;

! Bparycs C.H., Hodpde O.C. - I'paskaanckoe npapo: yuedHuk. - M., 2014. C.159.
2 I'paxxnanckuit konekc Poccuiickoit @enepanuu. [loctaTelinblii KOMMEHTApUd K TJIaBaM

1 -5/ A.B. bapkos, A.B. I'a6os, B.I'. ['ony6uoB u ap.; nox pen. JI.B. CannukoBoil. — M.:
Craryr, 2015.C.322.
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14) ToBapHbIE 3HAKH U 3HAKU 0OCITY>)KHBAHUS;
15) HaumMeHOBaHUS MECT IPOUCXOKIECHUS TOBAPOB;
16) komMmmepueckue 0003HaUYCHHUS.

Ilepeuenp 00BEKTOB, oxpaHseMblXx B pamkax dactu 4 'K P®D, smasercs
ucuepneiBalomMM. MHble pe3ynbTaThl HWHTEUIEKTYalbHON JEATEILHOCTA U
CpellCTBa WHJMBHIyalIH3allMd CYIIECTBOBaTh MOTYT (HampuMep, JIOMEHHBIE
MMEHA), HO B OTHOIIEHUU HUX HE OyIyT MPU3HABATHCA MHTEIUIEKTYyaJbHbIC TIPaBa.
JlaHHas mo3uLKs MOATBEPKIAETCS TAKXKE Cy1€0HON PAKTUKOM.

[Ipumep. Pemenuem ot 9 depansa 2016 r. mo nmemy Ne 2-171/2016 r.
JI3epxkuHCKHN paiioHHBIM cyn r. Boarorpama otkazan OAO 7 KamA3” B
yIOBIETBOPEHUH TpeOoBaHuii K Tp. [1. 0 mpekpalieHnn UCoIb30BaHNsI TOBAPHOTO
sHaka “KAMA3” B gomMeHHoM w#MmeHH “kamaz.ru”. 3OTo pemieHue ObLIO
MOTHBHUPOBAHO TEM, YTO MCTIIOM HE ObUIO JI0Ka3aHO HCIOJIb30BAaHUE OTBETUHMKOM
JJOMEHHOT'O UMEHH B OTHOILIIEHHH TOBAapOB M YCIIYT, YKa3aHHBIX B CBHUJICTEIIbCTBE
Ha TOBapHBIUA 3HaK. [Ipu 3TOM ciemyer OTMETHTh, YTO HA CaMOM Jejie CalT Co
CIIOPHBIM JIOMEHHBIM UMEHEM COJEpKaJl KaTaJlol aBTOMAaTUYECKUX THUIIEPCCHUIOK,
KOTOPBIE MEPEATPECOBBIBAIIN MOJIB30BATENCH CETU VIHTEpHET K MHTEPHET-CalTaM,
colepKaBImMM  HMHPOPMAIMIO O TMpoAake aBTOMOOWJICH 3apyOekKHBIX U
OTEUECTBEHHBIX MapOK, 3aMacHBbIX YacTel K aBTOMOOWIISIM, a TaKKe 00 OKa3aHHUH
YCIIYT TI0 PEMOHTY U OOCHykuBaHui0 aBToMoOuiei. CyJ ykazana B pelIeHUH, 4TO
UCTEIl HE TpHUBEN HUKAKUX JI0KA3aTeJbCTB TOrO, YTO €ro TOBApHBIM 3HAK
UCIIOJB3YETCSl MPU OKa3aHWU TE€X YCIAYyr U NpPH MHPOU3BOJACTBE TEX TOBApOB, B
OTHOIIIEHUH KOTOPBIX HCTIy OOECIEYMBAETCS COOTBETCTBYIOIIAS 3alura. Tem
cCaMbIM CYJl BBINIEN 32 paMKd CT. 4 3aKOHAa O TOBApHBIX 3HAKaX, MOCKOJBKY,
HECMOTpPSI Ha TO, YTO OTBETYMK HE OBLI JHMIIOM, KOTOPOE HEMOCPEICTBEHHO
MPO/IaBajo0 aBTOMOOWIM M OKa3bIBAJIO YKa3aHHBIC YCIYTH, TOMEHHOE UMs BCE Ke
UCIIOJB30BAJIOCh OTBETYMKOM B OTHOUIEHWH TOBAPOB U YCIYT, OJHOPOJHBIX
TOBapaM W YCIyraMm, yKa3aHHbIM B CBUJICTEJILCTBE HA TOBApPHBIN 3HAK, T. €. ATOT
HEOOXOIMMBIN MPU3HAK HAPYIIICHUS MPaB HAa TOBAPHBIN 3HAK ObLI B Hamuuuu. [Ipu

9TOM, IPUMCHUTCIJIBHO K JAHHOMY CJIY4dr0, 3dKOH HC YCTaHABJIMBACT 0053aHHOCThH
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JUISl UCTLIA YCTAHABJIMBATh XapaKTep U YCJOBUS MPABOOTHOIIECHWM, BO3HHUKIIMX
MEXJly OTBETUMKOM M BIIQJIeNIblIaMU CAaMTOB, Ha KOTOpPbIE MPOU3BOIUIIACH
nepeaapecanys ¢ MCIOJIb30BAHUEM CIOPHOTO JOMEHHOIO0 MMEHH, a Tpedyercs
TOJIBKO JIOKa3bIBAaHUE CAMOTO (paKTa UCIOJIb30BAHUS.

Bopouem, mno wmepe pacmumpeHus OnbITa CyJIEUMCKOro Kopiyca IIpu
PAcCCMOTPEHHUH JIeTT ATOW KATEropuu MOJI0O0HBIE KOHTPMEPhl OTBETYMKOB TEPSIOT
CBOIO 3((HEKTHUBHOCTh. Y CTAHOBJICHHAS OTBETYMKOM TIepeajipecalriusi ¢ caiTa, B
JIOMEHHOM MMEHU KOTOPOTO HEMOCPEJICTBEHHO UCIIOIb3YETCSI TOBAPHBIN 3HAK, Ha
JIpYro calt, rnie pa3menieHa wHGOpMaIKs O TOBapax, OJHOPOIHBIX TOBapaM,
3allMIIAaeMbIM TOBAapHBIM 3HAKOM, Oblla MpPU3HAHA CYJAOM HapyIICHUEM IIpaB
UCTIIA, HAPUMEpP, B pelieHuu ApOUTpakHOro cyaa r. MockBbl OT 29 ceHTsaOps
2015 1. mo memy Ne A40-25912/03-67-214 no ucky xommanmu “Amam Ormenb
Akuuenresenpmadt”’ 0 MpeKpalieHud HE3aKOHHOTO HMCIOJIb30BAHUSI TOBAPHOIO
3HaKa B JOMEHHOM HMeHH ‘“‘opel.ru”, KOTOpbIM OTBETYHKY OBLIO 3amperieHo
UCIIOJB30BaHUE JIOMEHHOTO HMMEHH TIyTeM I[epeajpecaliii Ha 4YYy>KOW Caur,
KOTOpPBI TMOMUMO HWHGOpPMAIIMM O TNPOU3BEACHHBIX HCTIIOM TOBapax TaKxKe
coziepkat nH(popMaIuio u 006 OJHOPOIHBIX UM TOBapax

I[To wmepe pa3BUTUS TEXHUKH MOXET BO3HUKHYTh MOTPEOHOCTH B
MPEIOCTABIICHUN OXpaHbl HOBBIM OOBEKTaM (YTO YK€ OBLJI0O HEOJAHOKPATHO B
HUCTOPUHU YEeJIOBEUECTBa), HO [JIi 3TOr0 MOTPeOyeTcsi BHECTH HM3MEHEHUS B
['paxxaHCKkuii  KOJEKC, YTO TIO3BOJISIET MPEAOTBPATUTh  HEONpPaBIaHHOE
pacipenue cepbl TaKO MOHOIOJIUH.

C yyeTroM OOIIHOCTM OCHOBHBIX BHJOB OOBEKTOB HWHTEIUICKTYyalIbHOMN
COOCTBEHHOCTH ¥ CJIOKUBIIICHUCS B JAaHHOW 00JIACTH 3HAHUS CUCTEMbI UCTOUYHUKOB
npaBa  pacCMaTpUBAEMYyI0  MOJOTPACib  TPAXKJIAHCKOrO  mpaBa  (IIpaBo
WHTEJJICKTYaJIbHOW COOCTBEHHOCTH) TPHUHATO YCJIOBHO pas3liefisiTh Ha YEThIpe
CPaBHUTEIIBHO CAMOCTOATEIIbHBIX HHCTUTYTA:

1)  0OBEKTHI ABTOPCKHUX M CMEKHBIX TIPaB;

2)  0OBEKThI MATCHTHOTO MPABa;
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3)  cpencTBa HMHIWBUAyAIU3allMM YYaCTHUKOB TPa)KIaHCKOro 000poTa U
IPOU3BOAMMON UMH MPOAYKLMH (padoT, yCIIyT);
4)  HeTpaJMIMOHHBIE OOHEKTHI HHTEIUIEKTYalbHOM COOCTBEHHOCTHS,

Kak cnenyer u3 ct. 1225 I'K PO, nporpammsl 1711 9BM Tenepps UCKIIOYEHBI U3
yucia MPOU3BEICHUN HAyKH, JUTEPATypbl M HCKYCCTBA. JTO OCOOBI OOBEKT
oXpaHbl, cBoeoOpazue kotoporo yuutheiBaercs 'K P®. Ha nporpammer mist 9BM
pacnpoctpanstorcss HopMbl 'K 00 aBTOpckOM mpaBe, HO ¢ JOBOJIBHO OOJIBIIUM
YUCJIOM U3bATHWA. Beiienenne mporpamm uisi 9BM B camMoOCTOSATENbHBIN BHJ
OOBEKTOB MO3BOJISIET MPUMEHSTh K HUM OOIIMHA PEXUM aBTOPCKOTO IpaBa C
HEO0OXOIMMBIMUA KOPPEKTUBAMH.

[Tpumep. Ucnonwp3zoBanue MoAUPUIIMPOBAHHOW TmporpamMmbl uisi OBM B
OTCYTCTBHE MUCBMEHHOI'O JOroBOpa ¢ MpaBooOianareneM, KOTOPhIM IepeaacTcs
MpaBO Ha TakKoOe HUCIOJb30BaHUE TIporpamMmbl st OBM kak ee momudukaims,
camo 1o cede SIBJIIEeTCs HapyIIEHUEM aBTOPCKUX TPaB.

OTKpBITOE aKITMOHEPHOE OOIIECTBO 0OPATHIIOCHh B apOUTPAKHBINA CYJ] C UCKOM O
B3bICKAHUU C OOIIECTBA C OTPAHUYEHHON OTBETCTBEHHOCTHIO CYMMBbI KOMITIEHCALIUU
32 HapyLIEHUE HUCKIIFOYUTEIIBHOIO MTPaBa.

OcHoBaHMEM I HCKa TMOCHYXUJI (aKT HE3aKOHHOTO HCIOJIb30BaHUS
OTBETYMKOM nporpamm st OBM, npaBa Ha KOTOpbIE TPUHAIICKAT UCTILY.

OTBeTYMK BO3pakaj NPOTUB YAOBIETBOPEHUSI UCKOBOI'O TPEOOBAHMS, YKa3bIBas
Ha NPAaBOMEPHOCTh BIANEHUS MM DJK3eMIULsipamMu nporpamm s OBM, wux
YCTAHOBKM Ha MPUHAJICKAIINE €My KOMIIBIOTEPHI, a TAKKE HA TO, YTO HUCTEI] HE
JI0Ka3aja oOpaTHOTrO.

IIpu paccMoTpeHHH pnena Cyld YCTAaHOBWII: OTBETYMKOM HCIOJIB30BAJIUCH
nporpaMmmbl Jisi OBM ¢ BHECEHHBIMU B HUX W3MEHEHHSIMU, JOMYCKAIOIMIUMHU HUX
UCIIOJIb30BaHUE 0€3 3JEKTPOHHOTO KIII0Ya, YTO CBUIETEIBCTBYET O MOAUDUKAIIUN

YKa3aHHBIX TPOTPAMM.

% Hoocenosa JI.A., PoxkxoBa M.A. VIHTennekTyanbHas COGCTBEHHOCTB: HEKOTOPHIE
ACTIEKTHI ITPABOBOTO peryympoBanus: MmoHorpadus. M.: Hopma, UTH®PA-M, 2014. — C 11- 16.
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[IpaBo Ha Moaudukaruio mporpaMmmsl 111 IBM cormacHo cratbe 10 3akoHa o
nporpaMmax NOpPHHAIJIEKUT aBTOpy mnporpamMmmbl i OBM  win  uHOMY
npaBooOianarento. Ilepenaya takoro mpaBa B cuiy ctaTthu 11 sToro 3akoHa
BO3MOXXHa II0 HAcCJEACTBY WM Ha OCHOBAHUM [IOTOBOpA, 3aKJIIOYEHHOIO B
MUCBMEHHOH (hopMme.

Crarbelt 15 yka3zaHHOro 3aKkOHa YCTaHOBIIEH MCUEPIIBIBAIOLINI MIEPEUYEHD IPaB
noJib30BaTeNsl mporpammbl s OBM - nmma, npaBoMEepHO  BIAACHOLIETO
IK3EMIUTIpOM mporpammbl i1 D9BM. Moaudukanus nporpaMmbl K TaKOBBIM HE
OTHECEHa.

OTBeTUMK HE 3aKJIF0Yal C UCTLIOM IPENYCMOTPEHHBIN cTatbel 11 aToro 3akona
JIOTOBOp O TIEpelaye HCKIIOYHUTEIBHBIX IPaB - MPEJOCTABICHWM IIpaBa Ha
MoAu(pUKAINMIO TporpaMmbl st IBM.

Cyn mnpusHan, 4yto caM 1o cebe (akT MoJb30BaHUS MOJIUPUIMPOBAHHON
nporpammoit 11 OBM sBisieTcs HapyleHueM 3aKoHa O IporpaMmmax.

BBuay u3n0XKeHHOro Cyj 3asBJIEHHOE TPEOOBAaHUE YJIOBJIETBOPUI U B3bICKAJ C
OTBETYMKAa CyMMYy KOMIIEHCAallMd Ha OCHOBAHMU NYyHKTa 2 ctaThu 49 3akoHa 00
aBTOPCKOM IIpaBe.

B HEkoTOphIX cllydasiX B OTHOLIEHWU OJHUX M T€X XK€ OOBEKTOB MPUMEHUMBI
pa3IuYHbIC TMPABOBBIE PEXUMBI. Tak, NPOU3BENCHHS HAyKW, JIUTEpaTypel |
MCKYCCTBA MOTYT BBICTYyHaTh B KaueCTBE OOBEKTAa AaBTOPCKUX MpaB U OOBEKTa
npaBa MNyOnauKaropa. DTUM U OOBSACHAETCS OTCYTCTBHE B pPaccMaTpUBAEMOM
NepedyHe MpSIMOro YyKa3zaHus "OOBEKTOB IMpaBa myOnukaropa'". AHagoruyHas
CUTYallMsl CKJIaJIbIBaeTCA U ¢ 0a3aMM JIaHHBIX: B OTHOILIEHUHU HUX MOTYT COIJIACHO
yactu 4 'K cyniectBoBaTh HE TOJBKO aBTOPCKHE, HO M CMEXKHBIE MpaBa (IIpaBa
U3TOTOBUTEINS 0a3bl TAHHBIX ).

Pacmmpenue nepedns oxpaHsieMbIX 00bEKTOB MOKHO CUATATh MPOU3OIIEAIINM
U B T€X CIy4asx, KOrJa COOTBETCTBYIOIIEE MOHATUE CYIIECTBOBAIO B POCCUIICKOM
3aKOHOJIATENbCTBE, HO B "HepasBuToMm' BHue. Crola MOXHO OTHECTH CEKpeT
npous3BojAcTBa (HOy-Xay), (UpPMEHHbIE HAUMEHOBAaHUA M  KOMMEPUYECKHE

0003HaYEHHUI.
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[logBons wTOr, MOXHO CKa3aTh, 4YTO CYIIECTBYET JBE€ COCTABIISIIONIME,
XapaKTepU3yIOIINe  WHTEUIEKTyallbHyl0  COOCTBEHHOCTh  KaK  pe3yjbTar
WHTEJUICKTYaJIbHOM JESITeIbHOCTH:

1) mpaBo Ha pe3yJabTaT WHTEUICKTYalbHOM JESITENIbHOCTH - IpaBOBas
COCTAaBJISIOLIAS;
2) wuHdopmamus O  pe3yibTaTe  MHTEIUICKTYaJIbHOW  JEATEIBHOCTH -

uH(GOPMAIIMOHHAS COCTABJIAIOIIAS.

1.2. Cy0beKThl HHTE/LUIEKTYAJIBHOT0 IPaBa

Yacts 4 I'K PO BeIensieT aBTOpa Kak MepBOHAYAIILHOTO 00JIa1aTess mpasa
Ha pE3yJbTaT WHTEIUICKTYaJbHOW AEATEIIBHOCTH, CO3JAHHBIM €ro TBOPYECKUM
TPYAOM.

ABTOpY MPUHAIJICKUT JIMYHOE HEMMYILIECTBEHHOE MTPaBO aBTOPCTBa (TpaBo
CUMTATHCS aBTOPOM), & B YCTAHOBJICHHBIX 3aKOHOM CJIy4asix — €lle U MPaBo HA UM
Y VHbBIC JIMYHBIC HEUMYIIECCTBEHHbIC IpaBa. JIMUHbIE HEMMYIIECTBEHHBIE IIPaBa
aBTOpa HEOTUyXJaeMbl M HenepenaBaeMbl. OTKa3 OT ATUX MPAaB HHUYTOMKEH.
ABTOPCTBO M UMSI aBTOPa OXPAHSIIOTCS 0€CCPOYHO.

HckntounTenbHOE MPaBO MEPBOHAYAIBHO BO3HUKAET Y aBTOpa. JTO MPaBO
MOXeET OBbITh NEpeAaHO aBTOPOM JAPYrOMY JIMIy IO JIOTOBOPY, @ TaKXKe MOXKET
nepelTy K JPYrMM JMIAM 0 MHBIM OCHOBAHMSAM, YCTAHOBJIEHHBIM 3aKOHOM®.
JIaHHBIN NPUHIUIT PACTIPOCTPAHSIETCS, B TOM YHCIIE, Ha CIY>KEOHbIE pe3yIbTaThl
MHTEJUICKTYalIbHOM JIESITETbHOCTH, A TAaKXK€ PEe3yJbTaThl WHTEIUICKTYaJbHOU
JIEeATEIIbHOCTH, CO3JaHHble Ha 3aka3: HopMbl yactu 4 'K P® o npuHaainexHoctu
VCKJIFOUUTEIBHOIO IIpaBa B 3TUX CIIy4YasX SIBJISIOTCA IUCIO3UTUBHBIMU U MOTYT
OBITh HM3MEHEHBI COIJIallleHUEeM CTOpPOH. Tak, HUCKIIOYUTEIbHOE TIpaBO Ha

cny>1<66Hoe MMPOU3BCACHHUC WJIM HNHOC IIPOU3BCIACHUC, CO3JAaHHOC IIO0 3aKa3sy,

4 TIpaBo WHTEIEKTyalbHON COOCTBEHHOCTH: aKTyalbHbIe MPOOIEMBI: MOHOTpadus /
C.M. Muxaiinos, E.A. MopryHnosa, A.A. Ps6oB u ap.; mox o6m1. pea. E.A. MopryHosoii. M.:
HOPMA, UH®PA-M, 2014. C.122.
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NPUHAIICKUT paboTOJATENIO (3aKa34YHMKY), €CIM JIOTOBOPOM HE MPEayCMOTPEHO,
YTO UCKIIIOUUTEIHLHOE MPABO OCTACTCS y aBTOPA.

OtcytcTBHE aBTOpa (M, KaK CIEJICTBHUE, NEPBOHAYAIHLHOE BO3HUKHOBEHHE
UCKIIIOUUTEIFHOTO TMpaBa y UWHOTO JIMIA) JIONMYCKAaeTCs MPUMEHUTENbHO K
doHorpamMmam, copepkaHuIo 0a3 NaHHBIX, BEIIAHUIO OPTaHU3ALUN YPUPHOTO WIH
KaOenpHOTO  BelaHusl, NyOJUMKalMM  NPOU3BEJICHUN,  MEpelieinX B
OOIIECTBEHHOE NOCTOsiHME. Takke ¢ HaluyueM (MU OTCYTCTBHEM) aBTOpa He
CBSI3bIBACTCS U IPaBOBasi OXpaHa HOYy-Xay. VCKIouMTENbHOE MpaBO HA JIaHHbBIC
OOBEKTHl BO3HHMKAET HEIMOCPEJICTBEHHO y W3rOTOBUTENS (POHOTpaMMbl WJIM Oa3bl
JIAHHBIX, BEUIATEIbHOW OpTraHu3alvM, MyOJMKaTOpa WM JIMIA, YCTAaHOBHUBIIETO
pexuM KOH(DUICHIINATLHOCTH B OTHOIIICHUH HOY-XaYy.

OcoObiMU CyOBEKTaMH OTHOIICHHM B cdepe co3gaHusi U HMCIOIb30BAHMUS
pPE3yJIbTATOB HMHTEJUICKTYAJIbHOM NESATEIbHOCTH B P® SBIAIOTCS OpraHuA3alv,
OCYILECTBIISIFOIINE KOJUIEKTUBHOE YIIPABICHHE ABTOPCKUMH U CMEXHBIMU [PpaBaMu
(OKVII), u naTeHTHbIE TOBEPEHHBIE.

OKVTII co3natorcs npaBoobiiaaTeIsiMU U, HA OCHOBAHUU JIOTOBOPA C HUMHU,
OCYILIECTBIISIIOT YNpPAaBJICHUE MEpeNaHHbIMU UM TpaBamu. B stux nemsx OKVII
3aKJTIIOYAIOT C TOJIB30BATENISIMU JIMIICH3UOHHBIE JOTOBOPHI O MPEAOCTaBIECHUU UM
1paB, MEepeJaHHBIX UM B YIIpaBJIEHUE MPAaBOOOIIaIaTEIsIMU, HA YCIOBUSIX TTPOCTOM
(HEUCKITFOUUTEIBHOM) JTUIIEH3UU U COOUpPAET C MOJIb30BaTENICH BO3ZHATPAXKICHUE 32
UCITIOJIb30BAHUE ITHUX OOBEKTOB.

B cnenyromux cdepax akkpeauroBanHas OKVYII moxer mnpencTtaBisTh
UHTEpEChl B TOM 4YHCJIE€ W TeX MpaBooOiazarened, ¢ KOTOPbIMU Yy Hee He
3aKJIFOUYEHBI IOTOBOPHI:

1) ynpaBiaeHHe — WMCKIIOYMTEIbHBIMH ~ IpaBaMH  Ha  OOHapOJ0BaHHBIC
My3bIKaJbHBIE TPOU3BEICHHUS (C TEKCTOM WM 0e3 TEeKCTa) U  OTPBIBKU
MY3bIKaJTbHO-IPAMAaTHYCCKUX TMPOU3BENCHUA B OTHOIIEHUHW WX MTyOJIUYHOTO
WCIIOJHEHUsI, cooO0meHus B »Gup WM 1o Kabelo, B TOM 4YHUCIE IyTeM

pETPaHCIISINH;
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2) OCYIIECTBICHHE IPaB aBTOPOB MY3BIKAJIBHBIX MPOU3BEACHUN (C TEKCTOM
win 0e3 TEeKCTa), HMCHOJb30BAHHBIX B AyJUOBU3YaJIbHOM NPOW3BEIACHUHU, Ha
MOJIy4eHHE BO3HATPaXKICHUA 3a MyOJIMYHOE UCTIOIHEHHE 00 coollieHue B 3hup
WJIM 10 KaOeJo TaKoro ayJAMOBU3yaIbHOTO MPOU3BEICHNUS;

3) ympaBiieHWE TIPAaBOM  CIEAOBAaHHWS B  OTHOIICHHHM  IPOU3BEICHUS
M300pa3UTEIBLHOTO MCKYCCTBA, a TakKXKe aBTOPCKUX pykomuced (aBTorpadon)
JUTEPATYPHBIX U MY3bIKAIbHBIX IPOU3BEACHUI;

4) ocCylIecTBICHUE TPaB aBTOPOB, MCIIOJHUTENCH, N3rOTOBUTENCH (HOHOTpaMM
U ayAuOBU3YAJIbHBIX IPOU3BEACHUM Ha [IOJYyYCHUE BO3HATPaXKICHUS 3a
BOCIIpoU3BeJeHNuEe (OHOrpaMM U ayJIHOBHU3YAJIbHBIX MPOU3BENCHHUA B JIMYHBIX
LENsX;

5) ocymiecTBiieHHE TMpPaB WCIOJHUTENCH Ha IOJyYCHHE BO3HATPAXKICHUS 32
nyOJIMYHOE HCIOJHEHUE, a TakXke 3a coolimieHre B 3GUp WIM MO Kademlto
(doHOrpaMM, oIyOJIMKOBAaHHBIX B KOMMEPUYECKUX LIEISX;

6) ocymiecTBiieHHME TIpaB HM3TOTOBUTENCH (OHOTpAMM HA  IOJyYCHUE
BO3HArpa)/eHus 3a MyOJIMYHOE MCIOJHEHHUE, a TaKXKe 3a coo0IIeHue B 3pup uimm
110 Kabenro OHOrpaMM, OMyOIMKOBAHHBIX B KOMMEPUYECKHUX LENIAX .

Bo Bcex nepeuncnensbix ciydasx vactb 4 'K PO He TpeOyer momyueHus
cornacus mpaBooOjanaress Ha MCIOJIb30BAHUE COOTBETCTBYIOIIUX OOBEKTOB, HO
COXpaHsieT 3a mpaBooOiazaTeseM IMpaBO Ha TMOJIYYEHUE BO3HAIPAXKACHUS.
AxkpenutoBanHble OKVYII Takxke oCylIeCTBISIOT COOp BO3HArpakIeHUs 3a
cBOOO/IHOE BOCIIpOM3BeAECHNE (OHOTpAaMM M ayJMOBU3YaJIbHBIX IMPOU3BEICHUN B
JUYHBIX LENsIX, KOTOPO€ YIUIAUMBAETCS W3TOTOBUTEISIMU M UMIIOpPTEpaMu
0o0Opy/lOBaHUS M MAaTE€pPHAIbHBIX HOCHUTEJEH, HCHOJb3YEeMbIX JMJIsi TaKoTro
BOCITPOU3BECHUSI.

Yacteio 4 'K P® na akkpenuroBannyto OKVII Bo3znoxkeHa o00A3aHHOCTB

pa3bICKMBaTh IIpaBoOOJIaiaTeliei OOBEKTOB, 3a MPEIOCTABICHUE JIHUICH3UH Ha

® Cynapukos C.A. IlpaBo HMHTeIIEKTyanbHOH coOCTBeHHOCTH: YueGHuk, M., 2011,
C.110.
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kotopeie OKVYII momyueHo BO3HarpaxacHue, U pacrpeieisaTh BO3HATPAXKICHUE
MEXK1Y HUMU.

[IpaBooOnanarens, He >KelawIuid, 4ToObl ero nmpaBamu yrnpasisia OKVII (B
TOM YHUCJIE aKKpPEAUTOBAaHHAs), BIPaBE YBEIOMHUTH 00 3TOM COOTBETCTBYIOIIYIO
OKVTI, nocne yero ta yrpayuBaeT MpaBo Ha YIpaBICHUE JaHHBIMH ITPABAMH.

[TaTeHTHBII MOBEPEHHBIN OCYIIECTBIISIET BEACHUE JIeT C efiepaIbHbIM OPraHOM
UCTIOJTHUTENFHOM BJIACTH MO HMHTEIEKTYaJIbHOM COOCTBEHHOCTH MO MOPYUYCHHIO
3asgBUTENEH, mpaBooOnajaTresel W UWHBIX 3aMHTEPECOBAHHBIX TpaXIaH U
IOPUUYECKUX JIMI[, TMOCTOSHHO MPOXKUBAIOMIUX (VTSI TPaXJaaH) WIM HMEIOIIMX
MeCTO HaxoxJeHus (s opuandeckux ymi) B Poccuiickoit denepannu u 3a ee
npenenamu. ['paxkaaHe, IMOCTOSAHHO IPOXKUBAOIIME 3a IpEAeiIaMu TEPPUTOPUU
Poccuiickon ®enepani, U WMHOCTPAHHBIE IOPUAMYECKUE JIMIA BEAYT Jena C
(denepaibHbIM ~ OPraHOM — HMCIOJHUTEIBHOM BJIACTH IO HHTEJUIEKTYaJbHON
COOCTBEHHOCTH 4Yepe3 MaTeHTHBIX TOBEPEHHBIX, 3apETUCTPUPOBAHHBIX B
yKa3aHHOM (esiepaIbHOM OpraHe, eCiu MEXIyHapOaHBIM JoroBopoM Poccuiickoi
deziepaluy He IIPEIyCMOTPEHO HHOEP,

Ecnu 3asButensb, nmpaBoobiiagaTenb, HHOE JIMIO BEAyT Aelia ¢ ¢eaepalbHbIM
OpraHOM MCIOJIHUTEIbHOM BJIACTH IO HWHTEJUIEKTYaJIbHOM COOCTBEHHOCTH
CaMOCTOSITEJILHO 158105 yepes IIPEJCTABUTEIIS, HE SIBJISIFOLLIETOCS
3apETUCTPUPOBAHHBIM B  YKa3aHHOM  (efepaiIbHOM  OpraHe MaTEHTHHIM
MOBEPEHHBIM, OHU 00s513aHbI MO TPeOOBAaHUIO YKa3aHHOIO (elepaIbHOro OpraHa
COOOMIUTH azipec Ha TeppuTopun Poccuiickoit deaepanuu st IEPEUCKU.

TpeboBaHus K NATEHTHOMY IIOBEPEHHOMY, TOPSIOK €ro arTecTaluu |
PETUCTPALINY, A TAKXKE €r0 NMPAaBOMOYMS B OTHOLICHUU BEJCHUS JIEJI, CBSI3AHHBIX C
IPaBOBOM OXPAaHOM PE3YJbTATOB HHTEIUIEKTYAJIbHOM AEATEIBHOCTH U CPEACTB
WMHIMBUIyallA3allK, ycTaHaBluBaloTca denepanbHbIM 3aKOHOM “O MaTEHTHBIX

MMOBEPEHHBIX .

® Tonatun B.H. MHTenIeKTyanbHas coOCTBEHHOCTD. / «I pakaaHckoe mpaBoy, Ne2, 2013.
-C.21.
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I''TABA 2. ABTOPCKOE ITPABO OCY’KAEHHbIX

2.1 ABTOpPCKOE IPABO OCYKACHHBIX

Ha  pe3ynpTaThl  MHTEUIEKTYyaJlbHOM  JEATEIBHOCTM W CPEACTBA
VWHIVBUAYAIN3AUUNA TPU3HAKOTCA MHTEIUIEKTYaJbHbIEC MPAaBa, KOTOPHIE BKIFOYAKOT
HCKJIFOYUTEIBRHOE TIPaBO, SBISIONIEECS HWMYLIECTBEHHBIM IIPaBOM, a B CIydasX,
npenycMoTpeHHbix ['K PO, Takke NMYHBIE HEMMYIIECTBEHHBIE NPaBa U WHbBIC
npaBa (ct. 1226 'K P®). IIpaBo aBTOpCTBa, MpPaBO HAa UMS U HHBIE JIMYHBIE
HEUMYIIECTBEHHBIE ITPaBa aBTOPa HEOTUYKIAEMbI U HenepeaaBaeMmsl (1. 2 cT. 1228
['K P®). HanporuB, uCKIIOYUTEILHOE TMpaBo o00JagaeT MpU3HAKaAMU
oboporocrnocooHocTH (cT. 1229 'K PD).

[Ipenensl 00OpOTa MCKIIOYUTENBHBIX IPaB OCYKICHHBIX K JIMILEHUIO
CBOOOJBI U JIML, COAEPKALIUXCS MO CTPaKei, OnpeenstoTca UX CleluaIbHbIM
IIPABOBBIM CTaTyCOM, KOTOpBIA HanOoJiee NETalbHO HCCIENOBAI B CBOMX TPyAax
M3BECTHBIM POCCUICKUI yueHbIi-nenuTennuapuct B. Y. CenusepcTos’.

Crnennduka mpaBoBOTO CTaTyca CINEIKOHTUHIEHTA 3aKJII0YaeTCS B HAJTUYUU
UCKJIIOYEHHUI U OTpaHUYEHUI U3 OOILErpa)xaaHCKOro cTaTyca, MpeayCMOTPEHHBIX
YTOJIOBHO-UCIIOJIHUTEIBHBIM 3aKOHOAATENBCTBOM, ITPUYEM HOPMBI IOCIEIHETO 110
otHOomIeHUIO K HOpMmaM ['K POD sBisroTCA crienuanbHBIMU U IPUMEHSIFOTCS, €CIIN
CYILIECTBYET MIPOTUBOPEYHNE c o0mumMu HOpMaMu IrPakIaHCKOT O
3aKOHOAATENBCTBA. VHBIMH CIIOBaMM, MPSAMO WM KOCBEHHO HCKIIOUYNTEIIBHbBIC
mpaBa CHEIKOHTHHTEHTa MOTYT OBITh OrPAaHUYEHBl TOJBKO  YTOJIOBHO-
MCIIOJHUTENLHBIM KojekcoM Poccuiickoit ®enepamyu (YUK P®)8 npasunamn
BHYTPEHHEro pacnopsaaka yupexaenuii YUC® u  gpyruMm  HOpPMAaTHBHBIMU
MPAaBOBBIMM  aKTaMH,  PErJaMEHTHPYIOIIMMHU  JIESITEJIbHOCTh  YTOJIOBHO-

HWCHOJIHUTEIbHON CUCTEMBI.

" 3enun U.A. TIpaBo uHTeIEKTyanbHOM cobcTBeHHOCTH: Yuebnuk, M., 2015. C.287.
8 Bparycs C.H., Modde O.C. - ['pasxnanckoe mpaBo: yuebHuk. - M., 2014. C.176.
% Anekcees C.C. - O6mas Teopus npapa: yueOHuK. - M., 2014. C.365.
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HckntounTenbHble MpaBa OCYXKACHHBIX K JIMIIEHUIO CBOOOABI M JIMII,
COZEpKAIMXCA TIIOJ CTpaked, MOIYT pacCcMaTpUBaThbCS NPUMEHHUTEIBHO K
pe3yJbTaTaM HMHTEJUIEKTYalbHOM JESATEIbHOCTH, HAXOIAIIMMCS y HHX Kak B
YUPEKICHUH, TaK U 3a €0 MpeAeIaMu.

B nepBoM cilydae OrpaHMYEHME pEaNu3alUu HCKIIOYUTEIBHBIX IIPaB
OOyCJIOBJIEHO PSIOM 3alpeToB, MNPEIyCMOTPEHHBbIX [IpaBuiamMu BHYTPEHHETO
pacnopsaka ucopaBuTenbHbIX — yupexaeHuit (IIBP NY) wu IlpaBunamu
BHYTPEHHETO PACHOPAJIKA CIEACTBEHHBIX U30JSTOPOB YrOJOBHO-UCIIOJIHUTEIBHON
cuctemsl (I[IBP CU30), nznoxeHHbIX:

1) B mepeyHe mpeaMeToB, 3alPEIICHHBIX K HCIOJIb30BAHUIO0 HA TEPPUTOPUHN
yupexaennit YUC.

B mpunoxennun 1 x IIBP MY coaepxurcs ykazaHue Ha TO, YTO
OCYXJEHHBIM 3alpeniaeTcsi UMETh MpHU cede, MoydyaTh B MOCHUIKAX, Mepeaaydax,
Oangeponsix b0  mpuoOpeTaTth psJl  BeUmleM W IpPeaMeToB,  Kpackw,
KOIMPOBAJIbHYIO OyMary; BEIIM U MPEIMETHI, MPOAYKTbl IMHUTAHUS, MOJYyUYECHHbIE
60 npuodpereHHble B HeycTaHoBlieHHOM YUK P® u [IBP MUY nopsaxke, u T.
ey

DaKTUYECKH TAKOU K€ 3alpeT coAepkuTcs B npuioxenuu 2 k [IBP CU30,
KOTOpPBIA  COJICP)KUT  MCYEPIBIBAIOIIMM  NEPEYCHb  NPEAMETOB  IIEPBOU
HEOOXOAMMOCTH, 00YBH, OJEXKIbl U JIPYTUX MPOMBILUIEHHBIX TOBAapOB, a TaKkKe
MPOJIYKTOB MUTAHUS, KOTOPBIE MOJ03PEBAEMbIE U OOBUHSAEMbIE MOTYT UMETh MpU
cebe, XpaHUTh, TMOJyd4aTb B TIOCBUIKaxX, TMepeaadyax U MNpuodperaTs IIo
Oe3HanM4yHOMYy pacuery. IlpeameTsl W Belld, HE NPEIYCMOTPEHHBIE JAaHHBIM
IIEPEYHEM, SBJIAIOTCS 3alPEIICHHBIMU L,

2) B YCTAHOBJICHHBIX IIpaBWJIaX B3aMMOOTHOIICHUI CIICOHKOHTHMHI'CHTA Ha

tepputopun yupexaenun Y HUC.

9 Emenssmosa E.B. Biustaue pedopMUpOBAHUS yTOIOBHO-HCIONTHHTEIBHON CHCTEMBI Ha
OpraHM3alfIo0 Tpyla ocyXJIeHHbIX // BecTHuk Brnagumupckoro oOpUAMYECKOTO HHCTUTYTA.
2011. Ne 1 (18). C. 7.

11 Emensanosa E.B. Biusuue pedopMHUPOBAHUS YTOTOBHO-HCTIOMHUTETHON CHCTEMBI

Ha OopraHu3anuio Tpylda OCYXICHHBIX // BectHuk BJ'Ia,Z[I/IMI/IpCKOFO OPUINYCCKOIO0 MHCTUTYTA.
2011. Ne 1 (18). C. 12.
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Tak, cormacHo mn. 15 pasza. III TIBP MY ocyxaeHHbIM 3ampeniaercs
Mpo/iaBaTh, MOKYyNaTh, apUTh, IPUHUMATh B Jap, OTUYXJAaTh UHBIM CIIOCOOOM B
MOJIb3Y JAPYTUX OCYXKJICHHBIX JIHOO MPUCBAUBATh MPOIYKThHI MUTAHUS, IPEIMETHI U
BEIECTBA, HAXOAAIIMECS B IMYHOM I0JIb30BAHHUH 2,

B cBoio ouepenp, mpaBuiia MOBEAEHHUS IMOJ03PEBAEMBIX U OOBHUHSEMBIX
MPEANUCHIBAIOT MOJ03PEBAEMBIM U OOBHHIEMBIM, COICPKALIUMCS IO CTpa)KeH,
BO3JIEPKUBATBCA OT OCYIIECTBICHHS Mepeaad KakKuX-Iu0O0 MPEeAMETOB JIMLAM,
cCoZepKalllUMCsl B JIpyrMX Kamepax wuwiud uHbIX nomemenusx CHU30 (m. 3
npunoxenus 1 k [IBP CU30)%,

B To ke BpeMs Henb3s HE 3aMETUTh, YTO CHEHKOHTUHIC€HTOM AaKTHBHO
UCIIOJIB3YIOTCSl MUChbMEHHBIE TPUHAIIICKHOCTH, C TIOMOIIIBIO KOTOPBIX MOTYT OBITh
CO3[IaHbl  pEe3yJbTaThl HMHTEIUICKTyallbHON JeAarenbHOCTH. IlpencraBnsiercs
OYEBUIHBIM, YTO YKa3aHHbIE OTPAHUYCHMS, YCTAHOBJEHHbIC IpPaBUIAMU
BHYTPEHHETO pacnopsanka yupexaeHuili YHUC, B HacTosee BpeMsi HE OKa3bIBAIOT
CYILIECTBEHHOI'O BIUSHUS HA COCTOSTHUE PEKMMA B UCIIPABUTEIBHBIX YUPEKICHUAX
u CU30. Kpome TOro, GONBIIMHCTBO 3allPEIICHHBIX MPEAMETOB UMEIOT Terepb
JIPYrol XUMHUYECKUM COCTaB, OE30TAaCHBIA JJIsi MCIOJB30BaHUS HA TEPPUTOPUHU
yupexaennit YUC.

Ha nam B3risg, B HENsX CTUMYJIUMPOBAHMS TBOPYECKOW AEATEIBHOCTU
CHEIKOHTUHTEHTa B MECTaX JIMILIEHHUS CBOOOIBI M COAEpPKAaHUSA MOJA CTpaxKkeu
CIelyeT  pa3peliuTh XpaHEHHWE HEKOTOPbIX  3alpelICHHbIX  MPEIMETOB,
UCIIOJIb30BaHUE KOTOPBIX MOXET CIIOCOOCTBOBATh CO3/IaHUIO  PE3yJIbTaTOB
WHTEJUIEKTYaJbHON JIESITEIbHOCTH W JOCTHKEHHUIO IeJied BOCIUTATEIBLHOTO
xapakrepa.

BoNbIIMHCTBO pe3yNbTaTOB UHTEIUIEKTYAIbHOU NEATEIbHOCTH OCYKICHHBIX
CO3JAl0TCA Ha NPOU3BOJCTBEHHBIX 00BekTax moapazneneunit YUC (B meHTpax

TPYIOBOM  ajanTalid  OCYXKJIEHHBIX M  MPOU3BOACTBEHHBIX  (TPYIOBBIX)

12 Kamuaua 10.M. YronoBHO-HCHONHUTENbHOE TIpaBo. O6mas vacTh: YueOGuuk / ITox
o6mr. pen. FO.M. Kamuauna. Ps3ans, 2010. C. 52

13 Manuaua B.B., CmupHOB JI.B. YTONOBHO-MCHONHHTENbHOE TIPaBo: YUeOHHK s
I0pUInIecKrX By30B 1 (akynbTeToB. M.: «KKOHTPAKT», «Bontepc Kiysepy, 2010. C. 70.





18

MaCTEpPCKUX) M UX MapTHEPOB. J[aHHBIE PE3YNbTATHI ABISIIOTCS CIY>KEOHBIMH, TaK
KaK MPOU3BOASATCA OCYKIACHHBIMU B XOJI€ BBITIOJIHEHUSI TPYAOBBIX OOS3aHHOCTEH,
KOTOpPbIE MOTYT OBITh OTOOpa)KEHbI, K MPUMEPY, B MOJOKEHUAX JTOHKHOCTHOMN
WHCTPYKIIUU OCYKJIEHHOTO- pa0OTHHKA WJIM KOHKPETHOM 3aJlaHuu paboTomaTens
(yupexaenus YUC wnm uHoro 3akazuuka). ClenyeT Takke MOMHUTb, YTO BCS
OPOJYKIMS Ha TMPOU3BOACTBE CO3JACTCS OCYKIACHHBIMH C HCIOJIb30BaHUEM
TEXHUYECKUX WM WHBIX MaTepUANIbHBIX CpeAcTB yupexaeHus YUWC unam mHOrO
3aKa3yuKa.

Tak, co3gaHHas OCYXIEHHBIM 10 3aJaHui0 agMuHHUCTpanmu WY B
nepeBooOpabarbiBatonieM 1iexe wurpa «Hapnap» — sBisieTcs  MaTepualibHbIM
HOCHUTEJIEM CIIy’KEOHOr0 MPOU3BEICHUS JM3aiiHa, HCKIIOUYUTENIbHOE IPaBO Ha
KoTopoe, coriacHo cT. 1295 I'K P®, Oyner npunHamiexaTs HUCHPABUTEIHLHOMY
YUPEKJICHUIO WJIM UHOMY 3aKa34UKY, €CJIU TPYJIOBBIM WM TPAKIaHCKO-TIPABOBBIM
JIOTOBOPOM MEKIy HUM U OCY>KJIE€HHBIM HE IPEAYCMOTPEHO MHOE.

2.2 IIaTeHTHOE IPABO OCY KICHHBIX

B mnarentHom mpaBe cr. 1370 I'K P®, npenycmarpuBaromen, 4TO
UCKJIIOYUTEILHOE MPaBO Ha CIy)XeOHOE H300peTeHue, CIy)eOHYI TMOJIE3HYIO
MOJIENIb WJIM CIY>KEOHBIM MPOMBINUICHHBIA o0pa3ell M MpaBO Ha TMOJyYCHHUE
NMaTeHTa TMpUHAIJIeKaT paboTtojmarento, eciau 7 BemoMocTu  yrojioBHO-
ucrnogHuTenpHoM cucteMbl No  8/2015 HaydHO-MeTOIMUECKOE OOecredeHue
TPYJOBBIM HJIA TPAXKIAHCKO-TIPABOBBIM JIOTOBOPOM MEXKAY pPaOOTHUKOM U
paboTojareneM He MpeaycMoTpeHo uHoe. K mpumepy, B pe3ysbTare CO3AaHus
OCYXJCHHbIM  WHHOBAIlMOHHOTO  CEJIbCKOXO3SAMCTBEHHOTO  O0OpYIOBaHMUS
yupexaenne YUC unm MHOM 3aKa3uuK BIIpaBe MOJAATh 3asBKy B DenepaibHyIo
CITY>K0y TIO MHTEJJIEKTYaJbHOM COOCTBEHHOCTH Ha BBbIJIauy IMAaTEHTa Ha JIAHHYIO
CIIy’)KeOHYIO0 pa3paboTKy.

CnenyeT OTMETUTb, YTO B CJydae CO3JIaHUSI OCYXKJICHHBIM CIIY>KEOHOTO
pe3yJibTaTa UHTEJUIEKTYadIbHON ESITEIFHOCTH 32 HUM OYIYT COXPaHSATHCS JTUYHBIC

HEUMYIIECTBEHHBIE TTpaBa (IIpaBO aBTOPCTBA, PABO aBTOPA HA UMS U JP.).
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Kpome ToOro, ocyxaeHHbId ToNy4aeT crnenupuyeckoe mpaBo Ha
BO3HArpaX/JIeHWe 3a CIY)KEOHBIM pe3yNbTaT HHTEIUICKTYalbHOU AESITeNbHOCTH.
[TosTomy mpu peanuzauuu yupexaeHuem Y C npoaykiuu, B KOTOPOH BBIPAXKEH
CIIy’)KEOHBIA  pe3yJdbTaT  MHTEIUICKTyaJbHOW  JIESITENIbHOCTH,  CO3JIaHHBIM
ocyxkaeHHbIM, anmMuaucTparuss 1Y (CHU30) obs3aHa BBIIUIATUTH OCYXIECHHOMY-
aBTOPY BO3HATpPaXJACHUE C COONIOACHUEM YCIOBUM, MPEyCMOTPEHHBIX YTOJIOBHO-
UCITOJIHUTENIbHBIM 3aKOHOAATEIbCTBOM (BbIIIaTa BO3HATPAXACHUN TOIMYCKAeTCs
TOJNBKO TIyTEM MEPEUYHCICHUS JICHEKHBIX CPEACTB Ha JIMIEBBIE CUYETa
CHELIKOHTUHIEHTa, a JJIsi MOTalleHHs] MCKOBBIX M MPOYUX O00s3aTENbCTB U3
3apabOTHOM IJIAThI TPO- U3BOJAATCS YACPIKAHHUS).

C J1pyroil CTOpPOHBI, HpPHU CO3JAHUU OCYXICHHBIM HWHTEIUIEKTYaJIbHOU
COOCTBEHHOCTH Ha MPOU3BOJACTBE JJII COOCTBEHHBIX HYXJ OH IOJy4aeT
3anpelteHHpl 0. 26 npunoxenns 1 k 1IBP MY npenmMer, B KOTOpOM BBIpaKeH
pe3yJbTaT HMHTEIUICKTYAIbHOM IEATEIBbHOCTH. boree Toro, mpu HMCIOJIb30BAaHUU
OCYXJECHHBIM HE MPUHAIJICKANUX MY MaTEepUAIbHBIX CPEJICTB MOSBIACTCS (PaKT
XULICHUS Yy’KOI'0 UMYILECTBA, 32 YTO 3aKOHOJATENIEM IIPELyCMOTPEHA YIrOJIOBHAs
OTBETCTBEHHOCTB.

PykoBoactBo yupexaenuit YMC o0s3aHO pearnpoBaTh Ha Bce (DAKThI
HECAaHKLIIMOHUPOBAHHOTO CO3J1aHUs pPE3yJIBTATOB UHTEIUJIEKTYaJIbHON
NEATEIIbHOCTH, NPUBJIEKAS OCYKICHHBIX K JUCHUIUIMHAPDHOW, a B HEKOTOPBIX
CJIy4asix K yrOJIOBHOW OTBETCTBEHHOCTH;

OcyxaeHHble K JMIIEHUIO CBOOOBI U JIMIIA, COAEPIKALLUECS MOl CTPaKeH,
BIIPABE  CO3JaBaTb  PEe3yJbTaTbl  WHTEIUIEKTYaJbHOW  JEATEIBHOCTH  C
UCITOJIb30BAaHUEM IPEIMETOB, HE SIBISIOIIMXCS 3alpPEIIEHHBIMU Ha TEPPUTOPUU
yupexaeanii YUC 1 HaxoAsdluxcs y HUX B JIMYHOM IMOJb30BaHUM B MECTaxX
npokuBaHus. Hampumep, ¢ MOMOIIBIO PYYKH M JUCTOB OyMaru OCYKII€HHBIN
(momo3peBaeMblii, OOBHHSIEMBIN, TOICYAUMBIA) MOXKET CO37aBaTh HAOPOCKHU IS
OyoylIMX KapTUH B LENSIX HX MOCIEAYIONIero HamucaHus. VCkitouuTenbHbIe
npaBa Ha  JaHHblE TPOMU3BENCHUS KUBONUCH  OyAyT  NOpUHAMJIEKATH

cnenkoHTUHTeHTY. (Co3maHHble OOBEKTHl aBTOPCKOTO TIpaBa MOTYT HUMH
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UCIIOJIb30BAThCSA TIOCIE€ OCBOOOXKIEHUS M3 MECT JIMIIEHHUS CBOOOIBI WJU
3aKII0YEHUsT oA cTpaxked. OnHako aaMuHUCTpauusM yupexaeHud YUC
HAJ/UISKUT  CJIEIUTh  3a  COOJIOJIGHMEM  TpaBWil  B3aUMOOTHOUICHUS
CIIELKOHTUHTEHTA U HE JIOMYCKAaTh CIy4a€B CAMOBOJIBHOM IEepeladyn MIPEAMETOB U
W3JICJIAN, B KOTOPBIX BBIPAKEHBI PE3YJIbTAThl MHTEIJIEKTYAJIBHOU EATEIIBHOCTH.

B 10 xe Bpems agmunuctpamus Y (CHU30) He BmpaBe NmpensTcTBOBAThH
peanu3aluyu TBOPYECKOM ACATEIBHOCTH CIIELIKOHTUHIEHTA, OCYIIECTBIIEMOM B
coorBeTcTBUM ¢ TpeboBanusimu [IBP HNY (CHU30) wu ycTaHOBJIECHHBIM
pacniopsiakoMm AHsA B yupexaeHusix YUC. bonee Toro, Ha Ham B3IMJIsi, CO3/IaHHE
UHTEIJIEKTYallbHOM  coOCTBeHHOCTH B yupexaeHusx YUC  okasbiBaer
BOCIIMUTATEIBHOE BO3JICMCTBUE HA CHEUKOHTUHICHT, NIPUBUBAsi T'yMaHUCTHYECKHE
LIEHHOCTH.

B oTHOmEHHMM ~ pe3yJbTATOB  HMHTEIUIEKTYalbHOM  JEATEIBHOCTH,
HAXOJSAIIUXCSI BHE MECT JIMIICHUS CBOOOJBI WJIM COJEPKAHUS TOJ CTpaxkew,
CHELKOHTUHIEHT  OCTAaeTCsl  CYOBEKTOM  HCKIIOYHUTEJIBHOIO  IMpaBa, HO
HEMOCPEACTBEHHO MCIIOJb30BaTh MPUHAICKAIYID €MY HWHTEUIEKTYaJIbHYIO
COOCTBEHHOCTh HE HMMEET BO3MOXKHOCTH BCIJIEJICTBUE OTpaHUYCHHS IpaBa Ha
nepeaBmwkeHre 1o teppurtopun Poccun. Hcenonp3oBaHHE HUCKIIFOUUTEIBHOTO
rpaBa, T. €. BCTYIUICHHE B JIOTOBOPHBIE OTHOLICHUS MO OTYYXKICHUIO,
JMLEH3UPOBAHUIO, HACIEAOBAHUIO PE3YJIbTATOB UHTEIUIEKTYAJIbHON IEATENBHOCTH,
MOXET OCYIIECTBIAATbCS YEpPE3 HHCTUTYT IPEICTABUTEIBCTBA HAa OCHOBAHUU
JIOBEPEHHOCTH.

Tak, HOBEpPEHHOCTH JUI, HAXOASAIIMXCA B MeECTax JIMIIEHUS CBOOOIbI,
KOTOpBIE YAOCTOBEPEHBl HAYAJIBHUKOM COOTBETCTBYIOUIETO MeECTa JIMIIECHUS
CBOOO/IBI, TPUPABHUBAIOTCS] K HOTAPUATHHO YIOCTOBEPEHHBIM JOBEPEHHOCTAM (TI.
2 cr. 1851 TK P®)*,

[Ipsmoe ykazanwme Ha HEOOXOJAUMOCTh BBIJAYM JOBEPEHHOCTH IS

OCYHICCTBJICHUA TI'pPaKJaHCKO- HpaBOBOP'I CACIKKU JIMIaM, COACpKAINUMCA 1104

14 Cynapuxos C.A. IlpaBo MHTeNIEKTyalbHOH coOCcTBeHHOCTH: YueOHuk, M., 2011.
C.176.
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cTpaxkeil, MokHo HaWth B 1. 118 paza. XII [IBP CHU30. B ganHom ciyyae
MOJIO3pPEBAacMbIi  WJIM HAay4YHO-METOJMYECKoe oOecredeHne OOBUHSIEMBIH C
pa3pelleHus JIMla WM OpraHa, B IPOU3BOJCTBE KOTOPBIX HAXOAMUTCS YTOJOBHOE
JIEJI0, BBIAET CBOEMY IPEICTABUTENIO TOBEPEHHOCTh, KOTOPAsi B COOTBETCTBUU C
1. 3 ¢1. 185 'K P® ynocroBepseTcss Ha9albHUKOM CIIEICTBEHHOTO H30JTOpa’s.

HecmoTpst Ha orpaHuyYeHHbIW TIPaBOBOM CTaTyC CIELIKOHTUHIEHTA,
OTMEYaeTcsd TEHJAEHUMS K TMO3UTUBHOMY HW3MEHEHHUIO IPAaBOBOIO pEXHMa
pEe3yNbTaTOB  MHTEIUIEKTYaJlbHOM  JESATENBHOCTH,  HCHOJNB3YIOUIUXCS B
yupexaenusx YUC.

Tak, B coorBercTBuM ¢ noar. 6 m. 1 cr. 1274 I'K PO, BcTynusiero B cuiry
01.10.2014 [9], nomyckaeTcst 6e3 coryiacusi aBTOpa WM UHOTO MpaBooOIaaaTelNs 1
0e3 BBITJIATHl BO3HATPAXICHUS, HO C O0s3aTelIbHBIM yKa3aHUEM HWMEHU aBTOpa,
IpO- U3BEJCHHE KOTOPOrO HCIOJNb3YEeTCS, M HCTOYHHMKA 3aMMCTBOBAHMS
UCIIOJJHEHUE  TMPaBOMEPHO  OOHApOJOBAaHHBIX  MPOU3BEJIEHUN  MyTeM  HX
NPEICTABICHUS] B JKMBOM HCIIOJIHEHHH, OCYIIECTBIIsIEMOE O€3 L€ H3BICYEHUS
npuObBUIM B  00pa30BATENbHBIX OpPTraHU3ANMIX, MEIUIMHCKUX OpraHU3allusiX,
YUPEXKJEHUSAX  COLMAIBHOIO OOCIHYKHMBAaHHA M  YUYPEXKACHUAX  YrOJOBHO-
VCIIOJIHUTENIbHON CUCTEMbl paOOTHUKAMU (COTPYIHUKAMH) JAaHHBIX OpPraHU3alUi
U YYPSXKICHUA W JHIAMH, COOTBETCTBEHHO OOCTY>KUBAEMBIMH JIaHHBIMU
OpraHU3aLUsSIMHU U YUPEKICHUSIMHU WU COJAEPKAILIMMHUCS B TAaHHBIX YUPEKICHUSX.

Jpyrumu  cioBamMu, 3aKOHOJATEIb HE TOJIBKO HE OrpPAaHUYMUBAET
CHELKOHTUHIEHT B €ro TBOPYECKOW JEATEIbHOCTH, a JEJaeT CIEHHAIbHBIM
CyOBEKTOM aBTOPCKOIO MpaBa, pacliupssi CBOOOY MCIOIb30BaHUS MPOU3BEACHUIM
B KYJIbTYPHBIX U BOCIIUTATEIbHBIX IIEJISIX.

VYka3zaHHOE HOBOBBEJEHUE BECbMa akTyalbHO. B KauecTBe mpumepa €ro
IIPAKTUYECKOI0 IPUMEHEHUS MOXHO INPUBECTH BCEpOCCUNCKUN KOHKYPC NECHHU
cpeau ocyxaeHHbIX «KannHa kpacHasy, mpoBoasiuiics exeronno ¢ 2003 roaa B

paznuuHbiXx cyObekTax Poccuiickoir ®enepanuu. B KOHKypce oOCyXAEHHbIE

15 Mary3os H.H. - MecTo yrojgoBHO-UCIIOJHUTEIBHON CUCTEMBI B TPAKIAHCKOM MPABE.
M., 2012. C.285.
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UCIOJIHSIOT aBTOPCKUE MECHHU, 0ajuiapl, pOMaHChl KaKk COOCTBEHHOIO COUYMHEHUS,
TaK M JPYTHX KOMIIO3UTOPOB U M03ToB®. OcyxneHHbIM nmn yupexaenusm YUC
HUKAKUX BBIIIJIAT aBTOPaM M3BECTHBIX MY3bIKAJIbHBIX IPOU3BEACHUN NIPOU3BOJUTH
HE HY)XHO. bonee TOro, MCKIIOUMTENbHbIE IIpaBa Ha IECHU COOCTBEHHOTO
COYMHEHUS OCYKICHHBIE MOTYT PEAIIM30BBIBATH IIyTEM OTUYXKIACHHUS C pa3peIICHUS
anmuHucTpauuun MY nmmubo mocie ocBOOOXKIEHUS M3 MECT JIMIIEHUS CBOOOJBI,
COJIEPKaHMS TIOJI CTPAKEH.

[lonoxuTenbHBIM MpPUMEP CO3JAaHUS PE3YJIbTATOB HHTEIUIEKTYaJbHOU
JeATeNbHOCTH B yupexaeHuax YMC u 3ammrel nmpaB Ha HHUX WLIIOCTPUPYET
puUMep U3 apOUTPaKHOM MPAKTHKH, CBSI3aHHBIN C YCIEIIHOMN 3aIlIUTON aBTOPCKHUX
IIPaB OCYKJCHHBIM, paHee OTOBIBABILIMM HaKa3aHUE B CJIEICTBEHHOM HU30JISTOPE.

Taxum 06pa3omM, OCyKIE€HHBIE K JIMIIIEHUIO CBOOOIBI U JIUIIA, COJIEPIKALIUECS
o CTpaXKkew, UMEIOT OTpaHWYECHHBIN YTOJIOBHO-UCTIOJHATEIIHBIM
3aKOHO/IaTEJIbCTBOM IIPaBOBOM CTAaTYC, B CBSI3U C YEM 00OPOT UX UCKIIIOUUTENBHBIX
IIPaB HA PE3yJbTaThl UHTEJUIEKTYaIbHON JAEATEIBHOCTH CYIIECTBEHHO 3aTPYIHEH.
JlanHoe  00CTOSTENHCTBO ~ OOYCJIOBIEHO  HEBO3MOXKHOCTBIO ~ CBOOOIHOIO
nepeaBKEeHUsT 1Mo TeppuTopun Poccum, OTCyTCTBMEM IpaBa BbIOOpa MecTa
JKUATEIIbCTBA, 3alIPETOM Ha COBEPIIECHUE CHEJIOK HAa TEPPUTOPUU HCIIPABUTEIBHBIX
YUPEXKJIEHUH U CIEACTBEHHBIX  H30JSTOPOB,  OCOOBIMH  IpaBUJIAMHU
B3aMMOOTHOIIIEHUH B KOJIJIEKTUBE.

HecMoTps Ha 3TO, M30JIUMpOBaHHBIE OT OOIIECTBA JMIlA BIIpaBe CO3/aBaTh B
yupexaenusix YUC  pe3ynbTarbl  MHTEIUIEKTYalbHOW  JEATEIBHOCTH  HA
MPOU3BOJACTBEHHBIX OOBeKTax mnoxapaszneneHudt YMWC wu ux mnapTHEpoB B
COOTBETCTBHUH C JOJKHOCTHBIMU MHCTPYKLUMSIMH WJIH 110 33JJaHUI0 paboToaarens, a
TaKXXe B JINYHBIX LEJAX B MECTaxX MPOKUBAHUSA C UCIOJIb30BAHUEM IIPEIMETOB, HE
3anpeuieHHbIx [IBP 1Y (CHU30).

Bo Bcex ocTanbpHBIX Clly4asx CO3JaHHBIE CIELKOHTUHIC€HTOM IPEIMETHI U

HN3CJIHA, B KOTOPBIX BBIPAKCHBI PC3YJIbTAThI HHTGHHGKTyaHBHOﬁ ACATCIBHOCTH,

6 Cynmapuko C.A. TIpaBo WHTEIIEKTyalbHOH coOCTBeHHOCTH: YueOHmk, M., 2011,
C.216.
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OyIyT SIBJSATHCS 3aMpPEIICHHBIMUA K HCIOJIb30BAHUIO HA TEPPUTOPUH YUPEKIACHUM
YUC u nojexar U3bATHIO U YHUUYTOKEHHUIO B YCTAHOBJIEHHOM 3aKOHOM MOPSIIKE.

B wmemoM xouercs NOAYEPKHYTh, YTO PALHMOHAIBHOE UCIIOIb30BaHUE
WHTEJUIEKTYallbHOTO TPyJa OCYXKAEHHbIX B yupexiaeHusx YHUC moxer
COCOOCTBOBAaTh  PA3BUTHUIO  IPOU3BOJCTBEHHOTO  CEKTOpa  YTOJOBHO-
WCIIOJTHUTENIbHON cUCTeMBI B 1ejaoM. Co3laHue pe3ysIbTaTOB MHTEIJIEKTYaJbHOU
JIESITEIBHOCTH Ha TPOM3BOJCTBE TIO3BOJUT YCTAHOBHUTH OallaHC MHTEPECOB
yupexaeHuil YYC u oCyXIeHHBIX, )KEIAOIHUX TPYAUTHCS Ha BO3ME3HON OCHOBE.

CTuMyIMpOBaHWE TBOPYECKOM NESATEIBHOCTH OCYXKIACHHBIX MOYKET TaKKe
CcriocoOCTBOBAaTh WX HUCHPABJICHUIO W JalibHEimell peconuanuzanuu. [lpaBna,
CJIEIyEeT MPECEKaTh NONBITKM HE3aKOHHOTO CO3JaHUs OCYXIACHHBIMH PE3YyJIbTaTOB
WHTEJUIEKTYaJIbHOM JESITEIIbHOCTH.

B 3aBepuieHne OTMETHMM, 4YTO B TPa)XJAaHCKOM 3aKOHOJATEIIBCTBE YiKE
HaMETUJIach TEHACHIMS K PACIIMPEHUIO IIPAaBOBOIO CTATyCa CHELKOHTHMHICHTA B
chepe peanuzaldd WHTEUIEKTyalbHbIX MpaB. llocrmegHue HOBEIUIbI pa3pemaroT
CHell- KOHTHUHTEHTY IyOJUYHOE HCIOJIHEHUE IPaBOMEPHO OOHApPOIOBaHHBIX
IIPOU3BEIAECHUN ITyTEM UX IPEACTABICHUS B )KUBOM HCIIOJHEHUH, OCYLIECTBISIEMOE
0e3 1enM U3BJIeUYeHUs NMpUObLUIK. JlanbHelue N3MEHEeHHs, HECOMHEHHO, JTOJKHbI

HpOHBOI\(JITI/I B YI'OJIOBHO-HUCIIOJIHUTCIbHOM 3dKOHOIATCIILCTBC.
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3AK/IIOYEHUE

[lo pe3ynbpTatam NpOBEAEHHOTO MCCIEAOBAHUSA Mbl MOYKEM MPUUTH K CIEAYIOIIUM
BbIBOZaM. Takum 00pa3oM, OCYXIEHHbIE K JIMIICHHIO CBOOOABI M JIUIIA,
COJZIEpIKaIMECs MO CTPAXKENU, UMEIOT OTPAHUYECHHBIM YTOJIOBHO-UCIIOJIHUTEIbHBIM
3aKOHOJATEILCTBOM MPaBOBOM cTaTyc, B CBA3M C 4eM, O00OpoT HX
VCKJIIOUUTEIBHBIX MpPaB Ha pPE3yibTaTbl HWHTEIUICKTYaJbHOU JEATEIbHOCTH
CYIIIECTBEHHO 3aTpyIHEH. JlanHoe 00CTOSTEITHCTBO 00yCIJIOBIIEHO
HEBO3MOXKHOCTBIO ~ CBOOOJHOIO TEpeABMKEHUs 1o Tepputopun Poccun,
OTCYTCTBHEM IpaBa BbIOOpA MECTa JKUTEIHCTBA, 3aIIPETOM Ha COBEPIIEHUE CIEIOK
Ha TEPPUTOPUM HCIPABUTEIBHBIX YUPEKICHUW W CIEACTBEHHBIX H30JISITOPOB,
O0COOBIMM TIpaBWJIAMH B3aMMOOTHOIIIEHUH B KoJUlekThBe. HecmoTps Ha 37O,
W30JUMPOBAHHBIE OT OOIIECTBAa JHIAa BIpPaBe co3laBaTh B YyupexaeHusax YUC
pe3ynbTaThl MHTEIICKTYATbHOM JESATENIBHOCTH HAa MPOU3BOJICTBEHHBIX OOBEKTaX
nogpaszaenenud YMC u uxX napTHEpOB B COOTBETCTBUU C JOJDKHOCTHBIMH
WHCTPYKIUSIMUA WM TI0 33JaHUI0 paboTojaTelis, a TakKe B JIMYHBIX IEIIX B
MECTax MPOKHUBAHMS C HUCIOJIb30BAaHUEM MPEAMETOB, HE 3anpenieHHpix [IBP 1Y
(CHU30). Bo Bcex oCTaIbHBIX CIydasiX CO3JaHHBIE CIIEIIKOHTUHTEHTOM MPEAMEThI
U U3JIENVs, B KOTOPBIX BBIPAKEHbI PE3yJIbTaThl MHTEIUIEKTYaJIbHOU JAEATEIbHOCTH,
OyIyT SBJISITHCA 3aMPEIICHHBIMU K HCIOJIb30BAaHUIO HA TEPPUTOPUHU YUPEIKICHUIN
YUC n noanexar u3bsITAIO U YHUYTOKEHUIO B YCTAHOBJIEHHOM 3aKOHOM TOPSIIKE.
B menom xoyercss MOAYEPKHYTh, YTO  PALMOHAJIBHOE  HCHOJIb30BAHUE
MHTEJUICKTYalIbHOTO TpyJa OCYXKAEHHbIX B yupexaeHusx YHWUC Moxer
CIOCOOCTBOBAaTh  Pa3BUTHIO  IMPOU3BOJICTBEHHOTO CEKTOpa  YIrOJIOBHO-
WCIIOJTHUTENBbHOM cucTeMbl B 1enaoM. Co3laHue pe3ysibTaTOB MHTEIJIEKTYalbHON
NEeATEIbHOCTH Ha MPOU3BOJACTBE TMO3BOJIUT YCTAHOBUTH OajaHC HMHTEPECOB
yupexiennii YU C 1 oCyKI€HHBIX, )KEJIAIOUUX TPYJIUTHCS HA BO3ME3IHOW OCHOBE.
CTUMyIMpOBaHUE TBOPUYECKOW JESITEIBHOCTH OCYKICHHBIX MOXET TaKkKe
CIIOCOOCTBOBAaTh MX WCHPABICHUIO U JaibHeWed peconuanuzanuu. [lpasna,

CJICAYCT IPECCKATh IOINBITKH HC3aKOHHOTO CO3AaHUs OCYKACHHBIMU PC3YJILTATOB
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VMHTEJUIEKTYAJIbHOU JEATENbHOCTU. B 3aBepliueHue oTMETUM, Y4TO B IPaKIaHCKOM
3aKOHOJIATENILCTBE YK€ HAMETWIACh TEHACHUHS K PACIIUPEHUIO IPABOBOIO
cTaTyca CHEUKOHTHHTeHTa B cdepe peanu3alud HWHTEUICKTYalbHbIX IIpaB.
[locnennue HOBENUIBI pa3pelIaloT CIEHKOHTHHIEHTY MYyOJIMYHOE HCIOJHEHUE
MPAaBOMEPHO OOHAPOJAOBAHHBIX MTPOU3BEACHUN MYTEM UX MPEICTABICHUS B )KUBOM
UCIIOJIHEHUH, OCYIIECTBIsieMoe Oe3 Lienu u3BiedeHus: npulbui. JlanbHeiiue
W3MEHEHUS, HECOMHEHHO, JOJDKHBI IPOU30UTH B YrOJOBHO-HCHOJHUTEIBHOM

3aKOHOAATCIbCTBC.
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BBenenune

B coBpemMenHON rocynapcTBeHHOM nonuTuke Poccuu, npoBOAMMON B
00JIaCTH MEHUTEHIIMAPHON CUCTEMBI, OOJIbIIOE BHUMAHUE YIEISAETCS MPaBOBOMY
MOJIOKEHUIO 3aKII0YEHHBIX, IPUTOBOPEHHBIX K JIUIIEHUIO CBOOO/IBI.

B mo6oii nemMokpaTtudyeckod cTpaHe COOJIIONAIOTCS U OXPaHAIOTCS MpaBa,
CBOOOJBI M 3aKOHHBIE MHTEPECHl OCYXICHHBIX, COONIOAAETCS MPHUHIIMI
3aKOHHOCTH, JIMYHOW 0€30MacHOCTH MpU HCIOJHEHUU MPUTOBOpoB, U Poccus B
STOM OTHOILIEHUHU HE ABIIAETCS UCKIIOUCHUEM.

[Ipo6embl MpaBOBOro CTaTyca 3aKJIIOUYEHHBIX, IPUTOBOPEHHBIX K JTUIIICHUIO
CBOOO/IBI, BCET/Ia aKTyaJIbHbl. DTO CBSI3aHO C TEM YTO, MPUHLMUIIAAIBLHO Ba)KHBIM
CTaJ0 TO, YTO MPOU3OLIEN NEPECMOTP NPEKHUX MO3ZULUMM NO BONPOCY IpaB
YelloBeKa. YBEJIUYWIICS TepeueHb MpaB M CBOOOJA TpaxaaH, YHIPOUYWIHCH
NOJINTUYECKUE U IOPUINYECKHE rapaHTuu. Bce 3To ompenenseT HOBBIM MOAXOM K
CTPYKTYpE H COJEpPkKAHUIO TMPABOBOIO MOJOXKEHUS JUYHOCTH. BoO-BTOpBIX,
UCCJIEOBAaHUE TPABOBOr0 CTaTyca MPEANOJIaraeT MCIOJb30BAaHUE KOMIUJIEKCHOTO
noaxoaa. ToJIBKO TaKO€ M3YYEHHE YEJIOBEKA, JINYHOCTH, FPaXKJIaHUHA IO3BOJIUT
MOHSITH OCHOBAHUS €0 CBOOO/IbI, TPABOBOT'O CTATyCa U OTBETCTBEHHOCTH C YYETOM
COLIMOKYJIBTYPHBIX, MTOJIOBO3PACTHBIX, AeMOTPadUIECKUX U UHBIX XapaKTEPUCTHK.

A Tak ®e BO BTOPYIO OUY€pelb 3TO CBSI3aHO C MOCTOSIHHBIM OOHOBJICHHUEM
3aKOHOJATeNbCTBA B 3TOM HarpaBieHud. [lo cocrosiuuto Ha 1 sstuBaps 2017 rona B
MecTax JUIICHUS CBOOO I cofeprkanoch 0koiao 523 000 ocyKIeHHBIX.

N3 Hux 6omee 40 Thicad xeHIIMH, 0Koo 20 Thicsy nHBaNMIOB. [IpaBoBoOM
CTaTyC HEKOTOPBIX KATerOpUH 3aKIIOYEHHBIX, NPUTOBOPEHHBIX K JHUIIECHUIO
CBOOO/IBI, pa3TUYCH: HHBAIHU/IOB, KEHIIMH U HECOBEPIICHHOJICTHUX.

[IpoGnema NEHUTEHIMAPHOW CHUCTEMBI B COBPEMEHHOM MHPE SIBIISETCS
OJIHOW U3 CaMbIX OCTPBIX MPOOJIEM POCCUICKOTrO OOIIECTRA.

Baxno, u4ro0Obl 53Ta cuctema He OblUia KapaTenpHOM, a Oblia

HCIIPABUTENBHBIM OPraHOM, YTOOBI IIPaBa OCYKJIEHHBIX COOIIOAATHCH.





BeimensnoxkeHHble  (akThl  CBUACTENBCTBYIOT 00  aKTyaJIbHOCTH,
TEOPETUYECKOM U  MPAKTUYECKOM 3HAUYEHUM TEMbl U, CIEJ0BaTEIbHO,
HEOOXOJUMOCTU TPOBEJACHUS KCCIENOBAaHUN 1O COBPEMEHHBIM MpodiemMaM
MIPABOBOTO TIOJIOKCHHMSI 3aKITFOUECHHBIX, PUTOBOPEHHBIX K JIUIIICHUIO CBOOOIBI M UX
YIYUIIEHUIO.

HesaBucumo OT Tuma yroJoBHOTO HakKa3aHWs, Ha IOPUIUYECKUN CTaTyC
OCYXICHHBIX TAKXKE BIUSIIOT IPYTUe PaKTOPHI.

Cpenu »tux (pakTopoB Ba)KHOE 3HAYEHUE HUMEIOT MEXIYHAPOJHbBIC AKThI,
TrapaHTUPYIOIIME YBaKEHHWE IIpaB 4YeJIOBeKa M IMBWJIM30BAaHHBIX HOPM JIJIS
oOpamieHusi ¢ JMIaMH, OTOBIBAIOIIMMH HaKa3aHWE WM HaxXOMSIIUMUCA B
3aKJIIOYEHUH B TOW WM HHOU (popme.

OIHAaKO CHOKHOCTh HBIHEIIHEro JSTama COIMaJIbHO-KOHOMHYECKOTO
pasButus Poccum He TO3BOJSET  pealM30BaTh  HEKOTOPBHIE  IMOJOXKCHUS
MEXTyHAPOIHBIX JOKYMEHTOB B 3aKOHOAATEILCTBE U MPAKTHUKE OPraHOB, KOTOPHIC
HCIIOJHSIOT HaKa3aHuUe.

[lenb pa®oOTHI: M3yYEHHE MPABOBOTO TMOJOKEHHUS OCYKIACHHBIX K JIUIIESHUIO
cBOOO/IBI.

OOBeKT uccae0BaHus. 00IIECTBEHHBIE OTHOIIICHHUS, BOZHUKAIOIINE B cdhepe
peanu3aiy IpaB U CBOOO OCYXKICHHBIX.

[Ipeqmer  wccienoBaHUs.  HOPMBI  YTOJOBHOTO  HCIIOJHUTEIHLHOTO
3aKOHO/IATENIbCTBA, YCTAaHABIIMBAIOIIHNE IMPABOBOM CTATyC OCYXKICHHOTO.

3aJa4M UCCIICOBAHMUS:

1.PaccMOTpeTh TOHSATHE © 3HAYEHHE OCHOB IIPAaBOBOTO ITOJIOKCHHS
OCYKJIEHHBIX K JTUIIICHUIO CBOOOTBI

2.PaccMOTpeTh BHIIBI M JJIEMEHTBHI IPABOTO IOJIOKEHUS OCYXKAEHHBIX K
JINIIICHUIO CBOOOIBI

3.Ilpoananu3upoBaTh PETYJIUPOBAHUE IPAB M 3aKOHHBIX HWHTEPECOB KakK
3JICMEHTOB ITPABOBOT'O TTOJIOKEHHUS

4.ITpoaHamu3upoBaTh 00S3aHHOCTH OCYKJIEHHBIX K JIMIICHUIO CBOOOIBI

MeTo0JI0ru4eckoil OCHOBOM HCCIENOBAHMS TOCTYXKHIA PabOThl TaKHX





aBTopoB Kak: U.B. Betposa, P.M. Bopouusn, H.}O. I'anunkosa, Y.K. XKaanOaena,
E.B. Urnarosa, I'.Y. Kanuesa, B.B. Kpacunckuii, B.B. Jlazapes, T.®. Munszena,
B.B. IlyukoBa, BA.A, Cnupunonos, A.I'. Xabuoynun, A.B. lllurypos u np.

Hekoropsle aBTOpbI B CBOMX padoTax AeNaloT aKIEHT Ha OTAENIbHBIX IIpaBax
OCYXJICHHBIX K JIMILIEHUIO CBOOOBI.

OpnHako, HECMOTPSL HE LIEHHOCTh JIAHHBIX MCCIEJOBAaHUI OHU HE OCBEUIAIOT
npoOsieMbl TPABOBOIO  MOJIOKEHUS  OCYXKJIEHHBIX K JIMIIEHUIO CBOOOBI
KOMILIEKCHO.

[ToaTOMy HEOOXOAMMBI HOBBIE MOAXOAbI, OOBEAUHSIONUIUE UCCIEIOBAHUS U
B3IJISIABI  TPEIECTBEHHUKOB B STOM HAIpaBI€HUM HAa HOBOM KayeCTBEHHOM

YpPOBHE










I'naBa 1 TeopeTu4eckne 0CHOBBI PABOBOI0 MOJI0KEHUS OCYKAEHHBIX K

JUIIEHUIO CBO0OIBI

1.1.1ToHsiTHE ¥ 3HAYEHHE OCHOB IIPABOBOI0 MOJIOKEHHU S

[IpaBoBOIi cTaTyCc - 3TO CJIOXHasi, coOMpaTeabHasl KaTeropus, OTpa)karolas BeCh
KOMIUIEKC CBsI3€Hd dYeloBeKa C OOIECTBOM, TOCYIAapCTBOM, KOJUICKTUBOM,
OKPY’KAIOITUMHU JIIOJIbMU. B €ro CTpyKTypy BKJIFOYAIOTCS DJIEMEHTHI: a) MPaBOBBIC
HOPMBI, YCTaHABIMBAIOUIME JAaHHBIN CTaTyC; 0) MpaBOCyOBbEKTHOCTh; B) OCHOBHBIE
nmpaBa U 0053aHHOCTH; T') 3aKOHHBIE MHTEPECHI; 1) TPakAaHCTBO; €) IOpUIUICCKasl
OTBETCTBEHHOCTh; >K) TMPABOBBIC TMPUHILMUIBI, 3) MPABOOTHOIIEHUS OOIIEro
(cratycHoro) Tumna.

Hapsiny ¢ BblIENepeuynciIeHHBIMU JJIEMEHTAMU HEKOTOphIE aBTOPHI B
MpPaBOBOM CTaTyCc BKJIIOYAIOT TIPABOBOM JOJT, 3aKOHHOCTbH, MPAaBOMOPSIIOK,
IPaBOCO3HAHME, TyYMaHW3M M CHOpaBeMIMBOCTh. lIpencTaBisieTcs, 4YTO CTOJb
IIUPOKOE TTOHUMAHHUE COCTABJISAIONICH IMPaBOBOIO CTaTyca HEOIpaBlIaHHO, Oosee
TOrO, BEAET K Pa3MbIBAHUIO €T0 COJCPXKaHMs, YKa3aHHbIC SBJICHUS 1O CBOEH
IPUPOJEC BBICTYNAIOT B KA4YECTBE NPUHLMIIOB, YEPT, MPEANOCHUIOK ITPAaBOBOTO
cTaTyca, HO HE BXOJISIT B HETO KaK CAMOCTOSITEIbHBIE KOMITOHEHTHI

3akperuieHue  MpPaBOBOIO  CTaTyca  OCYXKJIEHHBIX B YIOJIOBHO-
WCTIOJTHUTEILHOM 3aKOHOJATEJIBCTBE CIEAYET OLCHUBATHCS C YYETOM MOJIOKEHHHU
Koncturyunu Poccuiickont ®@enepanuu.

Tak, B wactu Tpetrberd cT. 55 Koucturymuu Poccuiickot ®enepannu
YCTAHOBJICHO, YTO MpaBa YEJIOBEKa W TPaKJaHWHA MOTYT OBITh OrpaHUYCHBI
denepaabHBIM 3aKOHOM TOJIBKO B TOH Mepe, B KaKOW 3TO HEOOXOIUMO JIJIS 3aIUTHI
OCHOB KOHCTUTYIIHOHHOT'O CTPOSsi, MOpaJu, 3I0POBbS, IPAB U 3aKOHHBIX HUHTEPECOB
JIPYyTuX Jull, OO0eCHeYMBAIOIINX 3alUTy U TOCYAapCTBEHHYIO O€30MacHOCTh

crpanbl.!

! Koncrutynus Poccuiickoit denepauun (IpuHATAa BCEHAPOJHBIM TOIOCOBaHMEM 12 mexadps
1993) (B pen. ot ot 21.07.2014 ) // Poccuiickas razeta. 1993. 25 nexabpsi.
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IIpu 3TOM, OrpaHuMYeHHE NMpaB I'PaKJaHWHA HE MOXKET OBITh YCTAaHOBIIEHO
ITOA3aKOHHBIM 3aKOHOJIATEIBCTBOM, B TOM YHCJIE BEJOMCTBEHHBIMHU AKTAMH.

MexaHusMm peryiaupoBaHus IPaBOBOrO cTaTyca jula U rpaxaanuHa PO, B
TOM 4YHCIIE€ OCYXIECHHBIX, JOCTaTOYHO CIJIOXKHBIA M pa3HOOOpa3HbIi B
JNEUCTBYIOIIEM POCCUNMCKOM 3aKOHOMATEIBCTBE.

OH OCHOBaH Ha KOHCTHUTYLHMOHHBIX IIpaBax, CBOOOJAX M pa3IUYHBIX
OTrpaHUYECHUSX.

Jnst nui, oTOBIBAIOIIMX HaKa3aHUe, TO, YTO MPEeAyCMOTPEHO B OOIIei
OpoLeaype, YKa3blBaeTCsl B MOPSAKE U YCIOBUSX OTOBIBAHUS ONpPEAEICHHOTO BUA
HaKa3aHHUs.

CornacHo  yroJIOBHO-UCIIOJHUTEIBHOMY  3aKOHOJATENIbCTBY  MPAaBOBOM
CTaTyC OCY>KJCHHBIX YCTAHABIMBACTCS CIACAYIOIIUMH CIIOCOOAMMU:

l.ycraHoBneHWE  HOPMATHUBHOIO  OMNpEJEICHHs  MPaBOBOTO  cTaryca
OCYKJICHHBIX;

2.perylnupoBaHue MpaB, 3aKOHHBIX HHTEPECOB U 00S13aHHOCTEH.

HopMmatuBHOE onpenenenue npaBoBoro CTaTyca OCyKICHHBIX COJIECPKUTCS B
ct. 10 YUK P®, B xoTOopoM roBopuTtcs, 4to Poccuiickas Denepanus yBaxaeT u
3allMIAeT MpaBa, CBOOOIBI U 3aKOHHBIE MHTEPECHI OCYKICHHBIX, 00ECIEeYNBACT
3aKOHHOCTh MCIIOJIb30BaHMS CPEJICTB MX HUCIIPABICHUSA, UX MPABOBOW 3aILUUTHI U
JTUYHON O€30MaCHOCTH MPHU UCIIOJIHEHUH MIPUTOBOPOB.

C ropuanyecKkoil TOYKHM 3pEHUs HaKa3aHUe MpeAcTaBisieT coOoi Habop
IOPUIMYECKUX OrPAHUYECHUN, CTPOTO ONPENEICHHBIX IIPABOBBIMU HOPMAaMHU.
OObluHbIEe TpaBa TpakJaHUHA OTPAHUYECHBl WM W3MEHEHbI, HEKOTOpbIE IpaBa
OCYXJEHHOI0O  MOTIyT  OBITb  INPUOCTAHOBJIEHBI  MYTEM  YCTaHOBJICHHMS
COOTBETCTBYIOIIETO 3aKOHOATEILHOTO 3aMpeTa.

CornacHo 4. 2 ct. 10 YUK P® npu vcnoiHEeHMU HaKa3aHUUM OCYXKIAEHHBIM

rapaHTUpYIOTCS. TMpaBa U cBoOoAbl rpaxaaH Poccuiickoit ®enepauun c

2 AmronsH IOM. JlomkHa &M ObITh HayKa «HCIIPAaBIEHHE OCYXKIEHHBIX»? // BecTHuK
Boponexckoro nacturyra MBJI Poccun. 2016. Ne 3. C. 79-82.





UCKITIOUCHUSIMH W OTPAHWYCHUSMH, YCTAHOBICHHBIMH YTOJOBHBIM, YTOJOBHO-
WCITOJITHUTEITLHOM ¥ MHBIM 3aKOHOIaTEILCTBOM.

Ocyx/neHHble HE OCBOOOXKIAIOTCS OT BBITIOJTHEHUST  TPAXKTAHCKUX
00s3aHHOCTEH, MCKITFOYCHHEM SIBIISIOTCS CIIy4au, YCTaHOBJICHHBIC (pemepaibHbIM
3aKOHO/IaTEIHCTBOM.

CoryiacHO 3TOrO TpaBWia, HaKa3aHUE HE MPHUBOJUT K JIUIICHUIO
OCY)XJIEHHOTO POCCHUICKOTO Tpa)XXTaHCTBA. ITO TIOJOKEHHE HWMEET BaXHOE
MOJTUTHYECKOE, FOPUINIECKOE M BOCTIUTATEIHLHOE 3HAUCHHE.

B TO e BpeMs COBOKYITHOCTh HW3BATHH W MPABOBBIX OTPAHUYCHHHA B
NPaBOBOM CTaTyC€ OCYXKJIECHHOTO, NPEIyCMOTPEHHOTO YTrOJOBHBIM, YTOJOBHO-
UCIIOJIHUTEIBHOM W JPYTMM 3aKOHOJATCIIBCTBOM, YTOYHUT KOHCTUTYIIMOHHBIE
npaBa ¥ 005A3aHHOCTH TpaXKJIaHUHA, B KAKOW-TO MEPE, UX OTPAHHYCHHS.

B Xxone oneHKHM TpaBOBOro craryca JIMIA, MPUTOBOPEHHOTO K JIUIICHHIO
CBOOOJIBI, CIIEyeT UCXOAUTh M3 aHaliu3a MPaBOBOTO CTaTyca IpaxAaHUHA B TPEX
cdepax: COUaNbHO-3KOHOMUYECKOH, MOJUTHUYECKOM, IMYHBIX TIPAB U CBOOOI.

B rpynny conmaibHO-3KOHOMHUYECKUX, KOHCTUTYIIMOHHBIX IPaB BXOJAT:
IPaBO Ha TPYH, OTABIX, 3[PABOOXPAHEHHE, MaTepUaIbHOE 0JarOCOCTOSHHE, KUIIbE,
oOpa3oBaHue, HCIOJIb30BAaHUE KYJIBTYPHBIX JOCTH)KEHUM, MPaBO Ha CBOOOTY
HAy4YHOTO, TEXHUYECKOTO U XYJI0)KECTBEHHOTO TBOPYECTBA.

OmHUM U3 caMbIX BaXKHBIX MPaB B 3TON 00J1aCTH SBISIETCS MPABO HA TPYI, TO
€CTh TIOJNIyYCHHE TapaHTUWHOM pabOThl C OIUIATOM B COOTBETCTBUU C €€
KOJMYECTBOM M KauyeCTBOM U HE MEHEE MHUHUMAJIBLHOW CYMMBI, YCTaHOBJICHHOM
roCy/IapCTBOM, B TOM YHCJIE MpaBOM BbIOOpa mpodeccuu, 3aHITHS U PabOTHI B
COOTBETCTBHH C NIPU3BAHUEM, CITOCOOHOCTSMHU, TPO(DHECCHOHATHFHONW MOATOTOBKOM,
00pa30BaHUEM U YUETOM COLMANBHBIX MOTpeOHOCTEll. 3

OcyxaeHHble HWMEIOT MPaBO Ha OIUIaTy TPyJda COTJacHO C TPYAOBBIM

3aKOHOJIAaTENHCTBOM PO.

% Bpunantos A.B., Kypranos C.M. KomMmenTapuii K YToJ0BHO- HCHOJHUTENLHOMY KOJEKCY
Poccwuiickoit ®enepanuu (nocrareiinpiil) / mox pen. A.B. bpunnuanrosa. 2-e uza., nepepad. u
non. M.: Tlpocnekr, 2015.
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BpeMms npuBiedeHHs 3aKIIOYEHHBIX K ONJIauMBaeMoi paboTe BKIIIOUYEHO B
WX OOUIMI TPYIOBOM CTAK.

IIpaBO Ha OTABIX HEPA3PBIBHO CBA3aHO C nMpaBoM Ha Tpyx. CormacHo cr. 104
YUK P® nns OCyXIEHHBIX B MCHPABUTEIBHBIX YUPEKIACHUAX JOMYCKAETCS
CYMMMPOBaHHBIN y4eT pabo4ero BpeMeHH.

Pabouue ocyxeHHbIE UMEIOT MTPaBO Ha €KETOJIHbIN OTUIaYMBAEMbIN OTITYCK
POJIOJDKUTENIBHOCTRI0O 18 pabounx gHEH B BOCHUTATEIBHOM KOJOHMU U 12
pabouux JOHEW B  JAPYTUX  UCHPABUTENBHBIX  YUPEXKICHUSX, KOTOPBIN
NPEIOCTABISIETCS C BBIE3JIOM U3 UCIPABUTEIBHOIO YUPEXKJCHUS WM 0€3 Hero, B
cootBeTcTBUH €O cT. 97 YUK PO.

l'apanTus mpaBa OCYKJIEHHBIX HAa OXpaHy 3J0pPOBbs, MPEAYyCMOTpPEHHAs
Koncrutynueit (crarbs 41), 3akperieHa B ct. 101 YUK P®, nonoxenue o tom,
YTO B MEHUTEHLIUAPHON CUCTEME JJIsi MEAMIIMHCKOTO 00CITY>KMBaHUSI OCY>KJIEHHBIX
OpraHU30BaHbl MEAUIIMHCKUE U TPOPUIAKTUUECKUE YUPEKICHHUS.

OcyxaeHHble MMEIOT MpaBO Ha coluaibHOE obecreueHue, B TOM YHCIe
NEHCUU U COLMaJbHBIE TOCOOMS, Ha OOIIMX OCHOBAaHUSX B COOTBETCTBUU C
3aKOHOAATEILCTBOM Poccuiickon denepanuu.

[lonutrueckre KOHCTUTYIIMOHHBIE TMpaBa U CBOOOABI TPEIOCTABISIOT
rpakJjaHaM peaJbHbIE  BO3MOXXHOCTHM  YIPAaBILITh T'OCYJApPCTBEHHBIMU U
OOIIECTBEHHBIMHU JIEIaMH, OOCYXXJaTh W TPUHUMATh 3aKOHBI M PEIICHUS
HallMOHAJIBHOIO M MECTHOTO 3HA4Y€HHs, TapaHTUpys CBOOOAY CJOBa, IE€YaTH,
coOpaHus, MUTUHI'OB, YIMYHBIX IIECTBUN U AEMOHCTpALUH.

B ycnoBusx smmeHuss cBOOOABI 3TH TpPaKJAaHCKHUE IPaBa OCYKIECHHBIX
CyliecTBeHHO n3MeHeHbl u onpenenenbl Y UK Poccuiickoin @eaepannn u [pyrumu
3aKOHOJATeIbHbIMU akTamu Poccuiickon denepanuu.

JInuHble KOHCTUTYUHMOHHBIE TpaBa rpaxaaH Poccunm rapaHTHpPYIOT
HEIIPUKOCHOBEHHOCTh JINYHOCTH, >KWIHILA, KOPPECHOHJEHUNHU, Teae(OHHBIX
pa3roBopoB, NMPABO Ha CyAE€OHYIO 3aIUTY OT HalaJeHUN HAa YeCTh U JOCTOUHCTBO,

XKU3Hb, 370pOBbE, HAa JIMYHYIO CBOOOJAY U COOCTBEHHOCTb, Ha CBOOOIY
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Bepoucrnoseaanus.t

Korna peub uaér o TMYHBIX KOHCTUTYLHMOHHBIX MpaBax JUIl, OTOBIBAIOIIUX
HaKa3aHWe B BUJIE JIUILICHUS] CBOOObI, B CHITy YCTAHOBJICHHON M30JISIIIUU UX MpaBa
CYILIECTBEHHO OTPAHUYCHBI, TPUOCTAHOBJICHBI WM U3MEHEHBI.

Cornacno ct1. 12 YUK P® ocyxaeHHbIe BIIpaBe Mmoyy4aTh HHGOpMAIU0 00
WX MpaBax ¥ 00sI3aHHOCTAX, O TOPSIJIKE U YCIOBUSIX OTOBIBAHUS HAKa3aHUS.

OHu BrpaBe Ha JTH00E3HOE 00paIlleHHE CO CTOPOHHBI nepcoHana. OHU UMEIOT
npaBO TMOJIaBaTh 3asBKW, 3asfBJCHUS U JKAIOOBI B QJAMUHUCTPAIMIO H
BBIIIIECTOSIIIIIE  OpTraHbl TMEHUTEHIIMAPHOW CHUCTEMBI, CYyIbl, MPOKYpaTyphl,
TOCYJapCTBEHHBIC W MECTHBIE OpraHbl BJIACTH, OOIIECTBEHHBIC OOBCAMHEHUS, a
TaK)Ke B MEKTOCYJapPCTBEHHBIC OpPTraHbI MO 3aIlUTE TIPaB U CBOOO]T YEJIOBEKA, CCIIH
BCE JOCTYMHBbIC BHYTPEHHHE CpPEJCTBA MPABOBOM 3alUThl OBUIM HCYEPIAHBI
OCYKJICHHBIMU.

B cootBercTBHM co cT. 15 YUK P®, npemioxenus, 3asBaeHNsS U KaTOObI
OCYXJEHHBIX MOTYT OBITH CPOPMYIHPOBAHBI IUOO B YCTHOM, TUOO B MUCHbMEHHOM
dbopwme.

3asiBKM M JKaloObl OCYXXICHHBIX, aJpPECOBAHHBIC OpraHaM, YKa3aHHBIM B
yactu 4 c1. 12 VUK, HamnpaBisioTCid 4Yepe3 aJIMUHUCTPAIMIO YUPEKICHUM.
[Ipennoxxenus, 3a4BICHUS U KaIOObI, aJJpeCOBaHHbBIE OpraHaM, KOTOPHIE CIENsT 3a
NEATENbHOCThIO YUPEKACHUM, HCTIOJNHAIONIMX HaKa3aHue, He MoJJIeKaT LHEeH3ype U
HaIpaBJIAIOTCA aJpecaTy He MO3JHEE OJHOTO JHS.

JIns moyyeHus I0pUINYECKON MOMOIIHM OCYXIEHHBIE MOTYT IO0JIb30BaThCs
yCJyraMu aJBOKATOB U APYTUX JHIL, UMEIOUIUMX MMPABO HAa OCYLIECTBIECHHE TaKOM
MTOMOIIIH.

Ocyxn€éHHble BIIpaBe UCIIOBEI0BATH JIFOOYIO PEJIUTHIO WM HE UCIIOBEI0OBATH
Kakyro-mu0o penuruio. K OCyXAEHHBIM 1O UX TMPOChOe MPUTIAIIAIOTCS

CBAIICHHOCIY)XHUTCIIN.

* Bumnesckas H. U. VcnpasneHue OCyKIEHHBIX K JIMIIEHHIO CBOOOJBI: BOMPOCHI TEOPHH M
MPAKTUKU (YTOJOBHO-UCTIOIHUTENbHBIN actiekT) Yensounck, 2006. 181 c.
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MM paspemeHo coBeplIaTh PEIWTHMO3HBIE  PUTYyalbl, HCIOJIb30BATh
PENMTUO3HBIE TIPEIMETBl M PEIUTruo3Hyl0 Jmreparypy. C 3TOM  LEIbIO
aIMUHHCTPALIMS YUPEKACHUS BBIICIAECT COOTBETCTBYIOIIUE ITOMELIEHHUS.

OcyxneHHble TakKe€ MMEIOT KOHKpPETHblE IpaBa U  OO0S3aHHOCTH,
BBITEKAIOIME U3 PEKUMA U YCTAHOBJIEHHBIX HOPM YTOJIOBHOT'O 3aKOHOJATEIbCTBA.

Tax, wacte IV ctateu 11 YUK P® onpenensieT, 4To OCy>KIEHHBIE 0053aHbI
BEXJIMBO OOpamarbcsi ¢ KaJApOBBIMU W JIPYTMMHU JIMIAMH, [OCEIIAI0IIUMHU
YUPEKIAEHUS, UICTIOJHSIONIME HaKa3aHMs, a TAKKE K APYTUM OCYKJICHHBIM.

B 3aximtoueHue OTMETHM, YTO Ha COBPEMEHHOM 3Tame pa3BUTHsA CO3[aHa
IpoYHas 3aKOHOJaTeNbHas 0a3za, KOTopasi peryJiupyer NpaBoBYK OCHOBY JUIs JIUL,
OCY’KJICHHBIX K YTOJIOBHBIM HAKA3aHUSIM.

[IpaBoBOIl cTaTyc OCYXIECHHBIX ONPEACISIETCS XapaKTepOM, CTENEHbBIO
OOIIIECTBEHHOM OINACHOCTH, CEPbE3HOCTHIO COBEPIIEHHOIO MM MPECTYIUIEHUS U
HaKa3aHHEM, YCTAaHOBIIEHHBIM 3a COBEPINEHHOE MPECTYILIEHHE.

ConmepkaHue Ha3HAYEHHOTO HaKa3aHUs SBISIETCS TJIABHBIM  (DakTopoM,
BJIMSIOIIMM Ha ()OPMUPOBAHKE IIPABOBOIO CTATyCa OCY>KJIEHHOTO.

VYronoBHOe  3aKOHOAATENBCTBO TAKXKE YCTaHABIMBAET  OOA3aHHOCTH
3aKJIFOYEHHBIX Ha JIMLIEHHE CBOOOMBI, TaKHE KaK 00s3aTENbCTBO HOCUTH OJEXKIY
CTaHJApPTHOTO 00pasiia, NepeIBUraThCsi CTPOEM U T. JI.

OCyXIEHHBIM 3alpeIlaeTcsd XPaHUTh B HCIPABUTENBHBIX YUYPEKICHUAX
JE€HBbI'H, LICHHbIE OyMaru v Ipyrue NEHHOCTH U IpyTrue NPEeIMETHI.

Ecin ocyxaeHHbIN 110 00pa3snoBOMY NOBEJEHUIO U JOHKHOMY OTHOILIEHHUIO
K TPYAy J0Ka3aj CBOIO KOPPEKIHIO, TO MO OTOBITUIO ONMPECICHHON YacTH CpoKa

BO3MOKHO €0 YCJIOBHO-AOCPOYIHOC OCBO60)KI[CHI/IC.

1.2.Buasbl ¥ 3j1eMeHThI IPABOBOI0 MOJI0KECHUSA

OOBIYHO pa3IMYAIOT TPU THUIA MPABOBOI'O CTATyCa OCYXICHHBIX: OOIIMIA,

® I'punbepr M.C. Tlonsitue Hakaszauus B yrojosHoM npase // Bectauk OMI'Y. Cepusi: mpaso.
2012. Ne 3. C.164.
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CIIEHMAJIBHBIA U WHAWBUIAYAJIbHBIA. Bce 3T BUABI cTaTyca OCYXIECHHOTO TECHO
B3aMMOCBSA3aHbl, HAKJIA/IBIBAIOTCS APYT Ha JPYyra, Ha MPAKTUKE HEPA3ICIUMBI.

WNHocTtpaniibl u auna 6e3 rpaxaaHCTBa UMEIOT HECKOJIBKO MHOM cTaTyc.

OHU TONB3YIOTCS TpaBaMM M HECYT OO0S3aHHOCTH, YCTAHOBJICHHBIC
MEXIAYHAPOIHbIMUA JoroBopamu Poccurickoii denepanuu, 3aKOHOIATEIBCTBOM
Poccuiickoit @enepaniuu 0 TpaBOBOM CTaTyC€ MHOCTPAHHBIX TpakaaH W Jull 6e3
rpaXJaHCTBA, 3a MCKJIIOUYEHUEM CIy4aeB, MPEIYCMOTPEHHBIX YrOJIOBHBIM,
YTOJIOBHO-UCIIOJTHUTENIBHBIM W JAPYTMM  3aKOHOJATEJIbCTBOM  Poccuiickoit
denepanum.

OO6muM  MpaBOBBIM ~ CTaTyCOM  SIBIISIETCSI  CTaTyC OCYXKJIEHHOTO  Kak
rpakJaHUHa rOCyAapcTBa. DTO ONPENeIsieTCs, B MEpBYI0 ouepenb, Koncrurynuein
Poccuiickoit @enepaniuu U COASPKUT TrapaHTUPOBAHHBIE UM TIpaBa U 00S3aHHOCTHU
KaXJI0MY M, B YaCTHOCTH, TPAaBOM Ha:

-)KU3Hb;,

-3aIUTY JIMYHOT'O JOCTOMHCTBA U JIMYHOW HEIPUKOCHOBEHHOCTH;

-CBO0OO/1Y COBECTH U PEJIUTHH;

-COLIMAJIbHYIO 3aILUTY;

-3[paBOOXPaHEHHE ¥ MEIULIMHCKYIO HOMOIIb.°

B uwactu 1 cr. 10 YUK Poccuiickoii ®eneparuy MOJYEPKUBAET, UTO
Poccuiickas ®denepanms yBakaeT W 3alluIaeT IpaBa, CBOOOJbI M 3aKOHHBIC
HMHTEPECHI OCYKJEHHBIX, TEM CaMbIM TOCYAapCTBO OepeT Ha ceOsl OTBETCTBEHHOCTh
3a oOecreueHWe WX MPABOBOM 3alIUTHl W JIMYHOW OE30MACHOCTH HapaBHE C
OPYTUMU TPaXJAaHAMH U JMLIAMU, HAXOAALKUMUCS N0/ FOPUCIUKIINYU TOCY1apCTBa.

Koncturynnss P® ycraHaBiMBaeT OCHOBHBIE TPAXKIAHCKME IIpaBa
ocykJIeHHbIX (ctatbu 57, 58). OT UCHOAHEHUS [APYIUX TPAXKIAHCKUX
00S13aHHOCTEH OCYXJCHHBIE MOTYT OBITh OCBOOOXICHBI TOJBKO (eaepaabHbIM

3aKOHOM.

6 Hpo6simieBa B.B. YronoBHO-UCHONHUTENbHBIE JaHHBIE W HWCHPABIECHUE OCYXKIEHHBIX,
OONBHBIX HapKOMaHHWeW // YTOJOBHO-HCIOJHUTENbHAS CHUCTEMAa CETOJHS: B3aWMOJCUCTBUE

HAyKH ¥ IPAaKTUKH MaTepHallbl HAy4HO-TIPAKTHUECKON KoHpepeHnu. OTBETCTBEHHBIN PEAaKTOP
A.T. Arronos. 2013. C. 99—114,
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OcoObiif  (pomoBOI)  cTaryc OTpakaeT  OCOOCHHOCTH  IMOJIOKEHHS
OCYXJCHHBIX JIUL, MOABEPTHYTHIX YTOJOBHOMY Haka3aHU0. OCOOEHHOCTHIO ATOTO
cTaTyca SIBJSIETCS ~ YCTAHOBJIGHME [UJII  OCYXKJEHHBIX  JIONMOJHUTEIbHBIX
00s13aHHOCTEH U FOPUANYECKUX OTPaHUYCHUI.

B uwactu 2 cr. 10 YUK P® cka3aHO, 4TO NpHU HCHOJHEHUM HaKa3aHUN
OCY>KJICHHBIM FapaHTUPYIOTCA MpaBa U CBOOObI rpakaad Poccuiickoii denepanun
C HEKOTOPHIMU HCKIIOYEHUSMU U orpaHudeHusmu. CorjacHo yvactd 3 cT. 55
Koncturynun P®, mpaBa u CcBOOOABI OTIAEABHBIX JIMIl WU TpaxaaH MOTYT
OTPaHUYUBATHCS TOJIHKO (heiepaibHBIM 3aKOHOM.

Takum 00pa3oM, cCykeHHe OOIlero MpaBOBOTO CTaTyca OCYXKIEHHOTO
OCYIIECTBIISIETCS, TPEXKJIE BCEr0, HOPMaMU YrOJIOBHOTO MpaBa, B KOTOPBIX pazMep
JUIICHUH WM OTPaHWYEHHM mpaB M CcBOOOA JJIsi ATOrO JIMIA OMpENessieTcs B
OTHOIIIEHUH KOHKPETHOT'O BUJAa HAKa3aHMUSI.

[IpaBonpuMeHeHne Uil OCYKICHHBIX Ha JTare MCIOJHEHUs HaKa3aHUs
YCTaHABJIMBAETCS YTOJIOBHO-UCIIOIHUTENBHBIM 3aKOHOAATENLCTBOM. MIMeHHO 37O,
B 3aBUCHUMOCTH OT TIOpSAJKA M YCJIOBHM OTOBIBAHHUS OIPEICICHHOTO BHA
yrOJIOBHOTO HaKa3aHUs, KOTOPOE 00ECIeurBaeT JOMOIHUTEIbHBIC OT'PAHHYCHUS
paB U CBOOO OCYKIACHHOTO.

DTO O0OCTOSTENBCTBO IO3BOJIIET Pa3JeIUuTh OCOOBIM (POJOBOM) CTaTyC
OCYXJICHHOTO Ha OCOObIe (BHJOBBIE) CTATYChI JIMIl, TPUMEHSIONUX Pa3IUYHbIC
BH/JIbl YTOJIOBHBIX HaKa3aHUU.

Kpome Ttoro, YUK Poccuiickoit ®epepamuu (dactb 2, crtaths 10)
MpeayCMaTPUBAET BO3MOXKHOCTh OTPAHHYCHHS TpaB M CBOOOJ OCYXICHHOTO U
apyrux (heaeparbHBIX 3aKOHOB.

NuanBuayanbHbIi CTaTyc MIPEICTABIISCT coboit HAOOp
MEePCOHU(PUIIMPOBAHHBIX  O0S3aHHOCTEH © TpaB, 3aKOHHBIX WMHTEPECOB W
IOpUJIMYECKUX  OTPAHMYECHUH OCYXKJAEHHBIX MpH OTOBIBAHUU  YTOJOBHOTO
HaKa3zaHUsl.

[Ipu oTOBIBAaHMK OJHOTO W TOTO K€ BHJAA HAKAa3aHUSI OCY>KJIECHHbIE MOTYT

MMETh pAa3Hbli WHIAWBUAYAIbHBIA MPABOBOM CTaTyC, 3TO 3aBUCHUT OT MHOTHX
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(pakTOpOB: MoJa, BO3PACTA, COCTOSIHUS 30POBbs, TOBEJEHUS U T. [I.

B yactHOCTM,  MHIMBUAYyaJbHBIM  IIPaBOBOM  CTAaTyC  JKCHILMWH,
IPUTOBOPEHHBIX K TIOPEMHOMY 3aKIIOYEHUIO, CYLIECTBEHHO OTIMYAeTCsl OT
WHIUBUAYAIbHOTO  cTaTryca JIMIIEHHBIX CBOOOJBI MYXYMH M  CcTaTyca
HECOBEPILIEHHOJIETHUX OT CTaTyCca B3POCIIbIX 3aKJIIOUYEHHBIX.

NuauBuayaibHbI TIPABOBOM CTAaTyC OCYKJIEHHBIX SIBISETCS MOOWIBbHBIM,
OH M3MEHSETCS BMECT€ C TEMH HM3MEHEHHUSMH, KOTOPbIE MPOUCXOIAT B >KU3HU
YeJioBeKa Mpu OTOBIBAHWHU YTOJIOBHOT'O HAKA3AHMSL.

CtpykTypa cTaryca OCYXIEHHOro QopMupyeT HAO0Op U3 UeTbIpex
AJIEMEHTOB, B3ATHIX MOMAPHO: OOS3aHHOCTH M TIpaBa, 3aKOHHBIE WHTEPECHl U
IPABOBBIE OIPAHUYCHUSI.

CooTHOIIEHNE ITUX IIEMEHTOB COCTABIIIECT NMPABOBOE COJIEPKAHHE CTaTyca
KaK KOHKPETHOTO OCYXJACHHOr0, TaK W JIUI], OTOBIBAIOLIMX OJIMH U TOT K€ BUJ
YTOJIOBHOT'O HaKa3aHHsL.’

KOpunnyeckass 00S3aHHOCTH OCYKIEHHBIX SIBISIETCS MEPOU IOPUAMYECKHU
HEOOXOIMMOTO MOBEJIEHUS OCYXICHHOTO MPH OTOBIBAHUU YTOJIOBHOTO HaKa3aHUS,
YCTAaHOBJICHHOTO B 00SI3bIBAIONIMX U 3aIPEIAOIINX HOpMax Mpasa.

KOpunnyeckne 00A3aHHOCTH OCY>KJIEHHBIX 3aKJIIOYAIOTCS B HEOOXOIUMOCTH
BBITIOJTHEHUSI OTPEEICHHBIX NEeUCTBUM (00s13aTeIbHBIX HOPM) WM BO3JEPIKAHUS
OT HUX (3aMpeiieHue HOPM).

Otu TpeGoBaHUs AOHKHBI 00€CIIeYnBaTh MHTEPECHI 00IECTBA, TOCYIapCTBA
U JIpYyruX TpaXJaH IpU MHCIOJIHEHUM YTOJOBHBIX HAKa3aHWUW M OKa3bIBaTh
HEIIPEPBIBHOE 00pa30BaTEIbHOE BO3JCHCTBUE HAa CaMUX OCYXKACHHBIX. 3a
HEHUCIIOJIHEHHE OO0S3aHHOCTEH, YCTAHOBJIEHHBIX 3aKOHOM, OCY)KIECHHBIE HECYT
IOPUINYECKYI0 OTBETCTBEHHOCTb.

CyOBeKkTHBHOE TMpPaBO OCYXKACHHOTO - Mepa HOPUAMYECKH BO3MOKHOTO

IIOBCACHUA, IIO3BOJIAIOII As1 OCYXKXKICHHOMY  I1IO0Jb30BAaTbLCA OoIIpCaACICHHBIMUA

" 3ybkoBa B.U. YronoBHOe HaKa3aHKe U €ro COLMAIbHAs POJib: Teopus 1 mpakTHka. M.: Hopwma,
2014. 484c.
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COLIMAJIBHBIMU MOCOOMSIMU, MPEAYCMOTPEHHBIMU IOPUAMYECKUMHU O0S3aHHOCTAMHU
JOJDKHOCTHBIX JIMI[ OPraHOB M OPraHOB, YrOJOBHBIX U JAPYIHMX CYOBEKTOB
YTOJIOBHO-UCITOJIHUTEIbHBIX OTHOLLIEHUH.

Cytp  CyOBEKTMBHOIO  TpaBa  OCYXKJACHHOIO  3aKJo4yaeTcs B
rapaHTUPOBAaHHOM  BO3MOXKHOCTM  €r0  OMNPEAENCHHOro  (JOMyCTHUMOrO,
Pa3peIleHHOr0) MOBEACHUS.

C 9Toi1 11eJ1b10 3aKOH YCTAHABIMBAET BO3MOKHOCTU OCY>KIEHHOTO:

-COBEpIIATh pA3NMYHbIE JEHUCTBUS (32 HCKIIOYEHHEM 3alpenieHHbIX
HOpMaMH TpaBa);

-TpeOOBaTh HCIOIHEHHS] MPABOBBIX 0053aTE€NBCTB, COOTBETCTBYIOIIUX €TO
npaBy, OT NEpPCOHAja YYPEKICHUW M OPraHoB, HCIOJHSIONIMX HaKa3aHUs, U
JAPYTHUX JIMII;

-TOOMBATBCS 3alIUTHl CBOMX HAPYUIEHHBIX IpaB B TOCYAapCTBEHHBIX
opraHax.

3aKOHHBIE HMHTEPEChl OCYKIEHHBIX - 3aKperIeHHbIE B HOpMax IpaBa
CTpEeMJIEHHE OCYXKIEHHOTO HCIOJIb30BaTh KOHKPETHBIE COIMAIbHBIE JIBIOTHI,
yIIOBJIETBOPEHHBIE, KaK MPABUJIO, B PE3yJIbTaTe OOBEKTUBHOM OIIEHKH €0 OPraHOB
aIMUHUCTPATUBHOTO YIPABJIEHUS WM OPraHoB, WCIOJHSIONIMX YrOJOBHOE
Haka3aHue, B IPOKypaType, Cyae.

3aKOHHBIE HHTEPECHI OCYKJIEHHBIX aHAJIOTUYHBI CYyOBEKTUBHBIM IIpaBaM, HO
HE UJCHTUYHBI IIOCIEIHUM.

CyOBpeKkTHBHOE MPaBO IMpPENINOoJaraeéT BO3MOXKHOCTb TOTO, YTO OCY>KJIEHHBIN
B IpaBe CBOOOJHO MHCIIOJNB30BAaTh COLMAIbHOE Ojlara, 4ro obOecrneynBaeTcs
IOPUINYECKON 00S3aHHOCTBIO JAPYTUX CYOBEKTOB YTrOJOBHO-MCIOJHUTEIBHBIX
npaBooTHOLIeHHiA. 8
3aKOHHBI HMHTEpPEC MPEACTaBIIeT COOOW MOTEHUMAN IS TOro, YTOOBI

OCYKJIE€HHBI MMEJ KaKyI-TO COLMAJIBHYIO BBITOAY, KOTOpas peain3yercs, Koraa

8 Hcmaunnon BI[ I/IHCTI/ITYT HCIIPABJICHUA OCYXACHHBIX K JIMIIICHUIO CBO6OI[BI B IICPBLIC I'OAbI

coBerckoil Bnactu // Bectauk Camapckoro ropuauueckoro uncturyra. 2011. Ne 3 (5). C. 106-
109.
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OCY>KJICHHBI MMEET OmpejeieHHbIe (DAKTUUECKUE YCIOBUS, OH HE MPOTUBOCTOUT
KOHKPETHOMY IOPUIUYECKOMY 00513aTEeIIbCTRY.

IOpunnueckuii uHTEpEC SBISAETCS IOPUAMYECKUM CTUMYIOM M SIBIISIETCA
MPaBOBOM MOTHUBALIMEN 3aKOHOMOCIIYIIHOTO MTOBEACHUS OCYXICHHOTO.

JIumieb TIpM HAJIMYMKM 3aKOHHOTO TOBEACHUS OCYXIEHHOIO MOTYT OBITh
pearn30BaHbl 3aKOHHBICE HWHTEPECHI, HANPABICHHBIE HA MOJYYEHHE CTHUMYJIOB
(ycrmoBHOE OCBOOOXKJIEHME OT OTOBIBaHHMSI HaKa3aHUs, 3aMEHa He3aclyKCHHOU
YacTU HakazaHus OoJjiee MSTKMM HaKa3aHWEM, TOJIydeHUE JOTOJHUTEIIbHBIX
MOCEIICHUH W T. JA.) WIKM TMOocoOus (BbIe3a 3a TpeAeibl TIOPbMBI Ha TMEPHOJ
OTITyCKa, MEePexo/l Ha JbI'OTHBIC YCIOBUS OTOBIBAHUS TIOPEMHOIO 3aKIFOUYEHUS U T.
1.).

[IpaBoBbIE OrpaHMYEHUS OCYXKJICHHBIX - IOPUIMYECKOE CACPKUBAHUE
HE3aKOHHOTO TIOBEJICHHUS OCYXKJICHHOTO, CO3/IaHbl YCJIOBHS sl 0OecTeueHUs
YCTAHOBJIEHHOT'O MOPSIIKA M YCJIOBUM U UCIOJHEHHUS YTOJIOBHOIO HaKa3aHUS U
JOCTH>KEHUS €ro LEeJIEH.

HcnonHeHne yrojOBHBIX HAKa3aHWUM, CBS3aHHBIX C OTPAaHUYECHHEM
COLIMAJIBHBIX IIEHHOCTEH U OCYXKIICHHBIX, SBJISIETCS CBOOONION TMEpeaBMKCHHUS,
CBOOOJION CBSI3M, NMPABOM HAa HEMPUKOCHOBEHHOCTb YACTHOW >KWU3HH, JIMYHOU MU
CEeMCHHOM TallHbl, KOH(DHUIACHIIMATLHOCTHIO KOPPECHOHACHIIMM, IPaBOM Ha
HENPUKOCHOBEHHOCTh JKHIIMINA, W JAp., a TaKKe OCOOCHHOCTH OCYIIECTBICHUS
JPYTUX MpaB U CBOOO/I.

Cdepa neiicTBUA IOPUIWYECKUX OTPAHWYCHUH IS OCYXKIEHHBIX MPHU
WCIIOJTHEHUH PA3JIMYHbIX BUJOB YTOJOBHBIX HAKa3aHUW pa3lInyHA.

Hckirouennst u orpaHAYeHus], 0COOEHHOCTH MX Peal3alliil B 3TOM CIydae
ycranaBnuBaroTcss  Koncrturynmen  Poccuiickonn ~ @enepauuu,  YrojaoBHBIM,
YTOJIOBHO-UCIIOJHUTEIIBHBIM U HHBIM 3aKOHOIATENBCTBOM POD.

[To cBoeu mpupoAe IOPUANYECKHE OTPAHUYEHHUS] OTHOCATCS K 3alIUTHBIM
MPaBOBBIM CpelicTBaM (MepaM 3alluThl), TO €CTh MPEACTABISIOT COOOM, Mpexe
BCEro, CBOEOOpa3HOE IOPUINUECKOE TPUHYKICHUE, 00eCTIeYMBaIOIIee UCITOTHEHUE

OCYXKJICHHBIM 34 YCTAHOBJICHHBIC 00S3aHHOCTH H HaIIpaBJICHHBIC Ha PCaJIU3alluio
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LIeJIEN YTOJIOBHOTO HAKA3aHUS.

IOpunnueckoe  OrpaHM4eHHE  OCYLIECTBIIETCS B TOCYIapCTBEHHOM
NPUHYXKJICHUU W TNPEAHA3HAYCHO U1 3alUTHl  YTOJOBHO-UCIIOJHUTEIBHBIX
MPABOOTHOLICHUN OT BO3MOXHBIX IMPABOHAPYIIEHUM CO CTOPOHBI OCYXICHHBIX
MyTEM MPEIOTBPALICHUSA, TPECEUCHUS U MPUBJICUCHUS] BUHOBHBIX K OMPEAECIECHHOU
Mepe IOpHUANYECKON OTBETCTBEHHOCTH.

[IpaBoBbIE OrpaHWYEHMS, HAMNPABICHHbIE HA CACPKUBAHUE HE3AKOHHBIX
YCTPEMJICHUH OCYXIEHHBIX, BKIIIOUAIOT B C€0s1 YCTAHOBJICHUE HAZ30pa U KOHTPOJIS
HaJ[ OCYXJICHHBIMH, BBEJIEHUE OCOOBIX YCIOBUN B UCIPABUTEIBHBIX YUPEKICHUIX
(crates 85 YUK), ucnonb3oBanue (U3UYECKON CHIIBI, CICHHAIBHBIX CPEJICTB U
opyxusi ocyxaeHHbiM (Cratest 86 YUK), mepemaya oCyXJICHHBIX, JIMIICHHBIX
CBOOOJIBI, B CTPOTHE YCJIOBUSI OTOBIBAHMS HAKa3aHUS U T. .

Kpome TOro, ropuauueckue OIrpaHUYEHHS OCYLIECCTBISIIOTCA IyTEM
IPUBJICYEHUS OCYKIEHHBIX K OTBETCTBEHHOCTH.

B 3aBucumocTH OT XapakTepa HapyLIEHHbIX HOPM IpaBa pa3IHyaroT
YTOJOBHYIO, TPAXIAHCKYI0, TUCUUIUIMHAPHYIO U MaTEPUATbHYIO OTBETCTBEHHOCTh
OCY’KJICHHBIX.

Haubonee pacmpoctpaneHHor  ¢Gopmolt  sABISIETCS  TUCHHUIUTHHApPHAS

OTBETCTBEHHOCTH (cTaThu 58, 71, 115 YUK PD).10

° Kynuos M.U., Tusosaposa T.B. PamuoHaibHble MyTH HCHOpaBIEHHS HECOBEPIICHHOJETHHX
ocyxaeHHbIX // [Ipuknananas ropuaudeckas ncuxosorus. 2013. Ne 3. C. 26-34.

19 Kypranos I'.B. O6ycIOBIEHHOCTh pe3ylbTaTOB MPOIECCa HPABCTBEHHOTO MCHPABJICHUS H
COIMAIBHOTO  MEPEBOCIUTAHHUS  KPUMHHOT€HHOW  aKTHBHOCTBIO  OCYXKIEHHBIX B
UCHpaBUTeNbHOW KosloHMH // IIpobiembl TpakJaHCKOTO OOIIecCTBa M MPaBOBOTO roCyIapcTBa
cOOpHUK cTaTelt 1 MaTepuaiioB. mox pegakuueit. 2014. C. 103-119.
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I'naBa 2 IIpaBoBoe pery/iMpoBaHue OCHOB IIPABOBOI0 I0JIOKEHHUS

OCYKJAEHHBIX K JIMIICEHUIO CBOOO/IbI

2.1.PeryiupoBaHue NpaB U 3aKOHHBIX HHTEPECOB KAK 3JIeMEHTOB IPaBOBOI0

MOJIOXKCHHU A

OcHoBHbIE TpaBa M CBOOOJBI 4YEJIOBEKA U TPaKJaHUHA 3aKPEIUICHBI B
Koncturyuuu PO.

Cy1iecTBOBaHUE TMpaBa Tpa)kJaHWHA O3HAYAET, YTO OH MOXET CBOOOJHO
UCITIOJIB30BaTh OMPEICICHHOE 0J1aro B MOPSJIKE, yCTAHOBICHHOM 3aKOHOM, a TaKXKe
TpeOOBaTh OT TOCYJAPCTBEHHBIX OpraHU3alUi, OOIIECTBEHHBIX OOBEIMHEHUH,
JIPYTUX JIMIl COOJIOZaTh CBOW TIpaBa M BBIMOJHATH CBOM 00s3aTENbCTBA TIO
peanu3aiu MpeIOCTaBICHHOTO MpaBa B HEOOXOAUMBIX Clydasx Mpuberatb K
3allUTe MPaB WIM K MX BOCCTAHOBJIICHWIO B Cllyda€ HApYILICHMS, BKJIIOYas Kak
BHYTPEHHUE, TaK U MEXAYHAPOIHBIE CPEACTBA PABOBOM 3aILIUTHI.

3aKOHHOCThH MIPUMEHEHUSI CPEJICTB MCTPABICHUS OCYXJICHHBIX HA MPAKTUKE
obOecrieurBaeTCs CUCTEMON TapaHTHK, YCTAHOBJICHHBIX 3aKOHOM U BKJIFOYAIOIIUX B
ce0si: TMpaBO OCYXKJACHHBIX HAMpPaBIATh MPEIJIOKCHHUS, 3asABICHUS, JKaJIOOBI,
MOPSJIOK MX PACCMOTPEHMS; KOHTPOJIb OpPraHOB TOCYJIapCTBEHHOM BIJIACTH U
OpraHoOB MECTHOT'O CaMOYIIPABJICHUS, CyJCOHBI U BEIOMCTBEHHBIH KOHTPOJIb 3a
co Omo/leHneM 3aKOHOB aJMUHUCTpAIMEN YUYPEeKIEHUW U OpPraHoB, HC
MOJHSAIONIMX HAaKa3aHWs; BO3MOXKHOCTb TMOCEHICHUS] WHBIMHA JIMIIAMH JTHUX
YUPEKICHUM U OPraHOB; a TAaKXKE€ BO3MOXKHOCTH OCYXKJCHHBIX OOpaIlathCcs 3a
3aI[UTON CBOMX MPaB B MEKTOCYAaPCTBEHHBIE Opra HBI.

JInunast 6€30MaCHOCTh OCYXEHHBIX K JIMIIIEHHUIO CBOOOIbI 00€C MEUNBACTCS
aIMUHUCTpALIMEH HCIPABUTENBHBIX YUYPEXKJICHUN, a TMPU MCHOJHEHUH HHBIX
HaKa3aHUM - TEPPUTOPUATBLHBIMM OpraHaMM BHYTPEHHHX JelI II0 MECTy
o0OpalleHus OCYKICHHBIX ¢ MPOCKOO# 00 oOecreueHnr 0€30MacHOCTH.

[Ipy wCcroOTHEHMM HaKa3aHUM OCYXXJACHHBIM TapaHTUPYIOTCS Mpa Ba H

cBoOOnbl rpaxkaan Poccuiickoil denepanuu ¢ U3IBATUSIMU U OF PAaHUUYCHUSAMH,
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YCTAHOBJIEHHBIMH IIPEXKJIE BCETO YIOJOBHBIM W YTOJIOBHO-WUCIOJHUTEIBHBIM, a
TaKK€ MHBIM 3aKOHOJATENbCTBOM. HM Kakue MHbIE OTpAHUYECHUS WIM YLIEMIICHUS
UX IpaB U cBOOOA HEAO MyCTUMBI. OCYXIEHHbIE HE MOTYT OBITb OCBOOOXKIEHBI OT
UCIIOJIHE HHSI CBOMX TPaXKJIAHCKUX O00S3aHHOCTEH, KpOMeE CJIy4yaeB, YCTaHOB
JEHHBIX (eaepalbHbIM 3aKOHOM. Tak, OCyXIEHHbIE, OTOBIBAIOIIUE JIMIICHUE
CBOOO/IbI, HE MOTYT OBITh MPU3BAaHbI B apMHUIO, HE U30Upa IOT U HE MOTYT OBITh
u30paHHBIMM B OpraHbl TOCYAapCTBEHHOW BJa CTU U OpraHbl MECTHOT'O
CaMOYTPABJIEHUS.

OcyxJeHHble - MHOCTpaHHbIE I'pakJaHe M Julla 0e3 Ipa’kJaHCTBAa HECYT
00S3aHHOCTH M TOJB3YIOTCS TMpaBaMH, YCTAHOBJICHHBIMU MEXIYHAPOIHBIMU
JOTOBOpaMU M 3aKOHOJATenbCcTBOM Poccuiickoit Penepanuu. OrpaHuyeHus B
IPaBOBOM CTaTyC€ ATHUX JIMI] TAKXKE OINpPEIEJEHbI JMIIb 3aKOHOATEIbCTBOM PD.
Cnenyer OTMETHTH, YTO B paHEe IEHCTBOBABUIEM 3aKOHOAATEIBCTBE IMPABOBOE
MOJIOKEHNUE OCYKJICHHBIX OIPENEAIOCh C YYETOM HE TOJIBKO OIpaHUYEHUH,
IPEAYCMOTPEHHBIX 3aKOHOM, HO M OTPAaHUYEHHI, BBITEKAIOIIUX U3 MpPU TOBOpa
CyJla ¥ peKUMa OTOBIBAHMSI KOHKPETHOTO BUa HAKa3aHUSI.

Ha mnpakTtuke 5TO JaBajio BO3MOKHOCTH JJISI MPOU3BOJIBHOTO M BEChbMa
pPaACHIMPUTEIBLHOTO TOJIKOBAHUSI PA3TMYHOIO pOJa OrpaHd YEHUH, OCOOCHHO
BBITEKAIONIUX M3 pexuma oOTObIBaHUA. bomblie Bcero TakuxX BOJIBHOCTEH
JIOIYCKaIOCh MIPU UCIOJHEHUU JIUIIEHUSI CBOOOABI, PEKUM OTOBIBAHUS KOTOPOTO
ONPEEISIICA MPEKIE BCETO BEIOMCTBEHHBIMA HOPMAaTUBHBIMU aKTAMM.

[TosTomy He cirydaiiHO B HOBOM 3akoHojaTenbcTBe (4. 4 cr. 10 YUK PO)
KOHCTaTUPYETCS, YTO «IpaBa U OOSI3aHHOCTU OCYXJAEH HBIX ONpPEIEISIOTCS
HacTosiuM KozekcoMm, MCXoas U3 MOpsIKa U YCIOBHM OTOBIBAaHUSI KOHKPETHOTO
BHJIa HAKA3aHUSD.

N3 conmepkaHus yroJoBHO-UCIOJHUTEIBHOTO 3aKOHOAATEIBCTBA CIIENYET,
YTO OCY’KJICHHBIN MPOJOIKAECT OCTaBaThCA TpaxaaHuHoM Poccuiickoit ®deaepanuu
U HaxoauTbess mox oxpaHo ee Kodncturynuum. ['ocymapcTBo — Hecer
OTBETCTBEHHOCTb 3a €r0 KH3Hb, 3I0pPOBbE U (PU3UUYECKYIO HEIMPUKOCHOBEHHOCT.

Heob6xoaquMo OTMETUTb, UYTO HEOTUYXKIAeMOCTh MpaBa Ha TPaXIAHCTBO
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COOTBETCTBYET U TPEOOBAHMIM MEXAYHApOJHO-IIPABOBBIX aKTOB. Bo «BceoOuieit
JEKJIapalyd MpaB YEIOBEKa» IMOTUEPKUBACTCS, UYTO «KAXKIBIM YEJIIOBEK HMEET
MpaBO Ha TPaxJAaHCTBO, HUKTO HE MOKET OBITh MPOU3BOJBHO JIMIIEH CBOETO
rpaxxaasncTBa». HeorpemueMoCcTh 3TOro npasa i rpaxaad PO npososriameHna B
«/lexmapamuu mpaB 1 cBO0O UuenoBeka u rpaxkaannda Poccutickoit Genepannny u
Koncturynuu P® (ct. 6). bosnee toro, B ct. 23 3akona «O rpaxaanctee PCOCP»
3ampeniaeTcss  BBIXOJ M3 TpaXJaHCTBA, €CJIM B OTHOIIEHWM  JIWIIA,
XOJIATalCTBYIOIIETO O BBIXOJAE, UMEETCS BCTYNHUBIIMN B 3aKOHHYIO CWIY U TOJ
JIe)KAIIMI MCTIOJIHEHUIO TIPUroBOp cyaa. [Ipu3HaHue OCyXIEHHOTO T'PakKJIaHUHOM
rocyJapcTBa SIBISICTCS HEOOXOAMMOM MPENNOCHUIKON OTHOIICHUS K HEMY Kak K
CyOBEKTY TpaXKJaHCKUX MPaB U 00SI3aHHOCTEH, a HE OECTIPaBHOM JIMYHOCTH.

B sT0i1 cBsA3M cienyer emie pa3 CKasaTh, 4YTO TOCYAApCTBO, HAKa3bIBas
NPECTyMHUKA, HE MpecieAyeT IeJH OTMIICHUS, MPUUYUHCHHS eMy (PU3MUeCKuxX
CTpaJlaHMM WJIM YHWXKEHUS €ro 4YeJIOBEYECKOr0 JOCTOMHCTBA. TOJBKO I
BOCCTAHOBJICHUSI COLMAJIBHOM CIPAaBEJIMBOCTH, 4 TAKXKE B LEJIAX HMCIPABICHUS
OCYXJIEHHOI'O U MPEAYNPEXKACHUS COBEPIICHUS WM HOBBIX IPECTYIUICHUU
HEOOXOJMMO TPUMEHEHHE K OCYKIEHHOMY KOMIUIEKCa MPEeayCMOTPEHHBIX
3aKOHOM JIMIIICHUH WJIM OTPAaHUYCHHUH €To TIpaB U ¢cBo0Oo. B To ke Bpems cieayeT

KOHCTaTUPOBATh HECOBIIAJICHUE HOPMATUBHOIO PETYyJIMPOBAHUS IPABOBOIO
cTaTyca JHIl, OTOBIBAIOIIUX HAKa3aHUS, U CBOOOIHBIX TPaKIaH.

Ha3znauenue HakasaHuss B BHIE TIOPEMHOIO 3aKIIOYEHHUS COTJIACHO
Yronosaomy Kojekcy OrpaHMuMBaeT OCYXAEHHOIO IPU OCYLIECTBICHUU €T0
KOHCTUTYIIMOHHOTO TIpaBa CBOOONIHO mepemematsesi (cratbsa 27 KoHcTUTynuu
Poccuiickoit ®enepanun). [I[paBo Ha HENPUKOCHOBEHHOCTh JHMYHOCTH U J0Ma
orpanndeHo cratbeit 82 YUK PO.

B cooTBeTCTBUM CO CTaTBEN OCYXKICHHBIEC, a4 TAKKE ITOMEIIEHUS, B KOTOPBIX
OHH J>KMBYT, MOTYT TIOJABEpPratbcsi OOBICKY (B 3TOM ciy4dae He Tpedyercs
CyZeOHOTO pellIeHHUs).

Jpyrue npaBOBBIE OTPAHMYEHHS] HOCAT KOCBEHHBIA XapakTep; OpsiMO B

3dKOHC HC YKa3adHbl, 4 BBITCKAIOT U3 COACPKAHWA HaKa3aHWA, IIPCAYCMOTPCHHOI'O
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3aKOHOM.

Tak, KOHCTUTYIIMIOHHOE MpaBO Ha pPabOTy, OCYXIAECHHOTO K TIOPEMHOMY
3aKJTIOUYEHHIO, HE MOXKET OBITh MOJHOCTHIO PEATU30BAHO.

OcyXIeHHbIE HE MOTYT TOJIHOCTBIO  pEaIn30BaTh CBOE  JIPYroe
KOHCTUTYLIMOHHOE TPaBO - IMOJydaTh BhICIIEe oOpa3oBaHue (B JHEBHOE BpeMsi),
MMOCKOJIbKY M3-32 BBIHECEHUSI MPUTrOBOpa OHU OOsI3aHBI MOCTOSTHHO OCTaBaThCS B
UCIIPABUTEIIBHOM YUPEKJICHUH U (HU3NYECKU HECTIOCOOHBI MOCEIIATh €KETHEBHBIC
3aHSTUS U BBIOJIHATH IPYTHe O0SA3aHHOCTU YYAIIUXCS.

B TO ke BpeMsi OCyXJEHHbIC HE JIMIIEHBl BO3MOKHOCTH MOJYYHUTh BBICIIIEE
oOpa3zoBaHue, y4ach 3a09HO WJIM TUCTAHIIMOHHBIM METOJIOM.

B To0 ke BpeMms mpu NPUMEHEHUHU OTAEIbHBIX WHCTUTYTOB YT'OJIOBHOTO U
YTOJIOBHO-UCIIOJTHUTEJIBHOTO 3aKOHOJIATEILCTBA IpaBa OCYXKJICHHBIX HE BCErja
MPaBUJIBLHO UCTOJKOBBIBAIOTCS.

DT0 00BSACHSETCS, MPEXJEe BCEro, TeM, YTO OHM BOCIPUHHMAIOTCS Oojee
IIMPOKO, UEM YKa3aHO B HOpMeE 3aKoHa. JIOBOJIbHO 4acTO MOMUWJIOBAaHUE, YCIOBHOE
JIOCPOYHOE OCBOOOXKJICHHUE M OTOBIBAHWE HAKa3aHWS IO MECTy J>KHUTEJIbCTBA
MMOHUMAETCA KaK MpPaBO OCYXKJAEHHOro, omaHako HU KoHcturymusa Poccuiickoi
®denepani, HA JIPYTHE 3aKOHbI HE MPEAYyCMATPUBAIOT MPaBO OCYXKICHHBIX Ha
IPOIIICHHE, YCIOBHOE JOCPOYHOE OCBOOOKJICHHE WJIM OTOBIBAHWE HAKa3aHUS IO
MECTY >KUTEIbCTBA.

Ha ocnoBanum yactu 3 cr. 50 Konctutymuu Poccuiickoit ®enepaiuu,
OCYKJICHHBIC HMEIOT ITPaBO Ha IIOMHUJIOBAHHE, a HE HA TPOCHOY O TOMUIOBAHUHU.

Pemienre o npuMeHEHWH MOMUJIOBaHUS, COrJIacHO ctaThe 89 KoHcTtutyuuu
Poccuiickoit  @enepannv, HaAXOAUTCSA B  HUCKIIOYUTEIBHOW  KOMIETCHIIHMU
IIpesunenta Poccuiickoit ®enepanun.

I[Ipy »>TOM HE3aBUCHUMO OT TOrO, KAaKOE€ PEIICHUE OHO IPUHUMAET,
KOHCTHTYIIHOHHOE TIPABO OCYKJICHHOT'O Ha MPOCHOYy O MOMHUJIOBAHUHM HE MOXKET

OBITh HAPYIIEHO.

1 Kysneroa H.®. Ilonstue u uenu nakazanus. CII6.: MzmatensctBo P. AcmaHoBa
«¥Opuanueckuii nentp Ilpecey», 2008. C. 744;
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Tak, ObBmMIA Bragenen HedtsHOW Komnanuu «HOKOC» Muxaun
XOOOPKOBCKUU MOAAJI MPOIIEHUE O MOMUIIOBAHUM OT UMEHHU Ipe3uaeHTa Poccuu
B.B. Ilytun. CooTtBercTBytoIMi yKa3 01 moanucan Brnagumupom [lytunsim 20
nexadbps 2013 roma. XoJOpKOBCKMN Haxoaujcs B 3akitoueHuu Oosiee 10 ner u
«IIOHEC CEPHEZHOE NESTHUEN.

Hapymenue tpeboBanmii 3aKOHa BKJIIOYAET B Ce0sl COCTABIEHUE 3asBUTEIIEM
YCIOBHO-IOCPOYHOTO ~ OCBOOOXKJCHHS  TIOPEMHOM  aaIMUHHUCTpanued s
OCYXIEHHOT'0, KOTOPbIH HE COOTBETCTBYET €ro (PAKTUUECKOMY MOBEIACHUIO.

B 3TOi CBA3M €CTECTBEHHO CIPOCUTb, UMEET JIM OCYXAEHHOE IPaBO
00>anoBaTh NEUCTBUS aIMUHUCTPAIIMU B 3TOM CJy4ae, €Clid yCIOBHO-AOCPOUHOE
OCBOOOXKJIEHHE HE SBJSETCS MpaBoM ocyxiaeHHoro. [lo HamieMy MHeHHIO, Yy
OCY’KJIEHHOI'O €CTh TAKOE MPaBO, IOCKOJBKY B JAHHOM CJIy4ae peyb UIET O APYroM
UHCTUTYTE - 3aKOHHOM MHTEPECE 3aKIOUYECHHOTO.

OdeHb yacToO MpaBa OCYKJIEHHOTO BKIIIOYAIOT MPaBO OTOBIBATH HaKa3aHUE
IO MECTY JKUTEJIbCTBA.

Tak, cr. 73 YUK P® ycraHoBuia HE MNpaBO OCYXKJICHHBIX OTOBIBATH
HaKa3aHHE 10 MECTY JKUTEJbCTBA WJIH OCYXKJICHHS, a MPOUEAYpPY OTIPABKH HX B
UCIIPABUTEIIBHOE YUPEXKICHUE.

B »T0i1 CcBSI3M, a TakkKe CTOPOHA COJEpKAHWA HaKa3aHUs 3a TIOPEMHOE
3aKJIIOYEeHUE, ycTaHOBJIeHHAs [IpaBuiamMu 00 HCIOJNB30BAaHUU AJKOTOJISA, JIJIS
MIEPEBO3KU OPYKHS, MMACIOPTOB, ACHET, LICHHOCTEW, UIPaJIbHBIX KapT U T. M., HE
MOXET CUHUTAThCA OrPAaHUYCHUEM IIPaB OCYKJICHHBIX, YCTAaHOBJIEHHBIX HE
dbenepanbHbIM 3aKOHOM, a PacniopsbkenneM MunucrepcTBa roctuiinu Poccun.

JlaHHYI0 TOUKY 3peHus noATBep I U KoHCTHTYLHOHHEIH ¢y Pd.12

JlnutenbHOE BpeMsl Belach JUCKYCCHS O TPHUBEACHUU POCCHUCKOTO
YIOJIOBHOTO 3aKOHOAATEIbCTBA C MEXKIYHAPOAHBIMH HOPMAaMHM W IPaBUIAMHU
oOpaleHus ¢ 3aKIF0YCHHBIMHU.

Korma O6wmm1 mpunst YUK Poccuiickori ®eneparuy JaHHBIA BOMPOC

12 Kabakun B., IlImatkoB B. Konocosckas BocnurarenbHas kojoHus // Ilpectymienue u
Hakazanue. 2014. Nel2. 23c.
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BO3HHMKAeT BCE MEHbIIE M MeHblle, noroMy kak Koaekc Obul mnpu3HaH
COOTBETCTBYIOILIUM MEXAYHAPOIHBIM CTaHAAPTaM.

IIpu 3TOM B MecTax JMLIEHUs CBOOOIBI T€ WM MHBIE MpaBa OCYKIECHHBIX
4acTO HApYyIIAOTCS. JTO CBA3aHO C TEM, YTO HAPYILICHHUs Yallle BCETO CBA3AHBI C
HECOOJIIOJICHUEM WM MPSMbIM  HApyLIEHUEM 3aKOHOB IMPEACTaBUTEISAMHU
aIMHUHUCTPALIMU UCIIPABUTEIILHBIX YUPEIKICHUM, a HE TEM, YTO, KaK CUATACTCS, U3~
3a pa3pbIBa B 3aKOHOATEIIbCTBE.

Tak k mnpumepy, ocyxAeHHbIH B 3xamobe B BepxoBHbIi cya cuurtan
YHWKEHUEM U OCKOPOJEHHEM CBOETO JOCTOMHCTBA, TPeOyeMOro IO 3aKOHY,
00S3aHHOCTBIO CJIEIUTh 3a MPUCYTCTBHEM MPUKPOBATHOW TYyMOBI, COJAEpxkKallei
JaHHBIE O ero (aMuJINHM, UMEHHU, OTYECTBE, IOy POXKIACHUS, CTaThe YTOJIOBHOTO
Konekca, Hauano u KoHel cpoka OTObIBaHUS HAKa3aHUSI.

[IpaBoBBIE OTHOIIEHUS, BOSHUKAIOIINE B CBSI3M C MPOXOKIACHUEM CITYKOBI,
HE MOPOXKAAKT TAKOIO K€ IPEICTABICHUS B IPABOBBIX OTHOLIECHUSAX, KOTOPBIE
BO3HMKAIOT MEXK/y 3aKJIFOYEHHBIMU U IIEPCOHAIOM UCIIPABUTEIILHOIO YUPEKICHUS

B CJIy4ac UCITOJTHCHUA H.’:II(.':BEIHI/I}I.l3

2.2.00513aHHOCTH OCYKAEHHBIX K JIMIIEHUIO CBOOO/IbI

C MOMEHTa BCTYIUICHHS B CHILYy BEpJUKTA Cy/a YTOJOBHO-UCIIOJHUTEIbHbIE
MPABOBBIC  OTHOLICHUS  JOOABISAIOTCA K  3alIUTHBIM  IIPABOOTHOIICHUSM
OTBETCTBEHHOCTH.

be3 mnpucyTcTBUS MOCIEIHUX, JAATbHEUIIMNA MPOrPECC B  3AMUTHOM
MaTepualie U MPaBOOTHOLIEHNE OTBETCTBEHHOCTH HEBO3MOKEH.

ConepmaHHe YI'OJIOBHO-UCITOJIHUTCIIbHBIX OTHOIIICHUI BKJIIOYACT

13 Munszesa T.0., Ho6psikoB J[.A.VMcripaBneHne OCyXAEHHOTO (MPECTYMHUKA) Kak IeNb
Haka3zaHus EBpasuiickas agBokarypa. 2016. Ne 2 (21). C. 63-66.
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KOHKpPETHbIE OOS3aHHOCTH OCYXKJIECHHBIX, XapaKTE€pHbIE€ TOJBKO A 3TOH
KaTeropuu cyObeKTOB MpaBa, B TO BPEMs KaK HUKaKue JIpyrue CyObeKThl MpaBa He
UMEIOT TaKUX 00513aHHOCTEM.

[lepeueHb OCHOBHBIX OOsi3aHHOCTEW omnpenensercs B cT. 11 YUK
Poccuiickoit @®epepaunnu. OH BKIOYaeT B ceOs: 0043aTENbCTBO COONIOAATH
TpeOoBaHus (eaepaibHbIX 3aKOHOB, OIPEACNSIOMUX TOPSAOK W YCIOBHS
OTOBIBaHMS HaKa3aHWM, a TaK)K€ HOPMATHBHBIC TMPABOBBIC AaKThI, MPUHSTHIC B
COOTBETCTBHUH C HUMHU, U T. .

B cr. 11 YUK P® - 3a HEBBHINIOJHEHHE JITHX OOA3aHHOCTEH, a TaKKe
HecoOJI0/IeHNEe 3aKOHHBIX TpeOOBAaHUMN aIMUHHUCTPAIUU YUPEKIECHUN U OpPraHoB,
OCYIIECTBIISIIOIIUX HAKA3aHHUE, BHITEKAET 00513aTEIBCTBO, YCTAHOBICHHOE 3aKOHOM.

3Ta OTBETCTBEHHOCTHh MOYKET OBITh YTOJIOBHO-UCIIOTHUTEIBHOM.

Bo Bpemst oTObIBaHUSI HaKa3aHUS OCYXKIEHHBIN BBITIOJIHSAET ONMPEICICHHYIO
pOJIb B 00I1IECTBE - UCKYIIUTENSI COBEIl BUHBI.

Hecst T4roTsl u nuieHuss U Jpyrue HEraTHUBHBIE TOCIEACTBUS OH 00s3aH
UCIIOJIHUTh NPUTOBOp CyAa O NMPUMEHEHWU K HEMY HaKa3aHUsS M HCIPABUTH €TO
10J1 BO3JEHCTBHEM MEP TOCYAapPCTBEHHOI'O NPUHYKICHHUS.

Lensto sTUX Mep sBiseTcss (QopMupoBaHHe OOIECTBEHHO IMOJE3HBIX
KayeCTB OCYKJICHHOTO, KOTOPBI OOECIEeYUT 3aKOHOIOCIYIIHOE TMOBEACHHE,
yBa)KCHHE HHTEPECOB APYTUX IPaKIaH, OOIIECTBA U TOCY1apCTBa.

VYronoBHOE Haka3aHUE HE BJICUYET 32 COOOH JUIICHHE TPaXXTAHCTBA, HA STOM
OCHOBAaHHH OCYXJCHHBIC O0s3aHBI HCIOJTHATH TPAKIAHCKHE 00S3aTENbCTBA,
YCTaHOBJICHHBIC 3aKOHO1aTENbCTBOM Poccuiickon deaepanum.

Ocyxnennbie 00s13aHBI cOONMONAaTh TpeOoBaHUs QeaepaTbHbIX 3aKOHOB,
KOTOpBIE ONPENETSIOT TOPSAIOK W YCJIOBHS OTOBIBAaHWS HAKa3aHUM, a TaKKe
HOPMAaTUBHbIE aKThl, IPUHATHIE B COOTBETCTBUH C HUMHU.

Takum oOpazom, aIMUHUCTpALUA YUPEXKACHUA U OpPraHoB,
OCYIIECTBIISIFOIIMX YIOJIOBHOE HAKa3aHUE, IMOJHOCTbIO BHOCHUT BCE€ TpeOOBaHMUS
denepanbHbIX 3aKOHOB K OCYXKIEHHBIM, MU 0co00€ BHUMAaHHUE YIEseTcs

HOPMATHBHBIM aKTaM (I)eﬂepaHLHBIX OpraHoB HUCIIOJTHUTEIBHOU BJIaCTH, B KOTOPBIX
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OoAPOOHO U3JI0KEHBI OOLIUE TIOJI0KEHUSI 00s3aHHOCTEN U BCE 3aIPETHI.

JUisi  OCYXKIEHHBIX, JIMIIEHHBIX CBOOOJBI, YCTaHOBJIEHO  HEMAaJO
cnenupruyecKux 00s13aHHOCTEN. JTa crenu@uKa MOXKET 3aKI0YaThCs B TOM, YTO
OHM BOOOILE HE MNPEAYCMOTPEHBI [JIsi CBOOOJHBIX TPa)KIaH, IMOCKOJBKY €CTh
aTpUOYTUBHBIMH 1O OTHOLIEHHUIO K MPOLECCY MCIOIHEHUA-OTOBIBAHUS HaKa3aHUs
(BBIMOJHATH PaOOTHI 10 OsaroycTpoicTBy Koionuu (4. 3 c¢r. 107 YUK Ykpaunsr)).

Eme I'. 'erens mucan, 4ro 00s3aHHOCTH SIBJISIETCSl orpaHudeHueM. OgHaKo
MECTO O00SI3aHHOCTH B CHUCTEME CPEJACTB MPABOBOI'O PEryJIUPOBAHUS 10 CUX TMOP
HECKOJIbKO 3amyTaHHo. Ero paccmaTpuBaloT M Kak MpaBOBOE OTpaHUYEHHUE, U KaK
IIPAaBOBOM 3aMpeT, U OJTHOBPEMEHHO KaK CTUMYJIHPYIOUIUH (HaKkTop.

[IpaBunbHOM  TpeACTaBISE€TCS  TOYKA  3PEHMs, COTJACHO  KOTOpPOM
IOpUArYecKas 00s3aHHOCTh 1O CBOEHW CYTH SIBJISIETCS IPABOBBIM OTpaHUYCHHEM
o0s3aHHOM cTOpoHBI. A. A. bensieB nucain, 4To UMEHHO B 00S3aHHOCTSIX CyOBEKTa
YTOJOBHO-UCIIOJIHUTENBHBIX OTHOIIEHUW CIIEyET HUCKATh IPOSIBIEHUE Kapbl B
HaKa3aHUU B BUJIE JIMILIEHUS CBOOOIBI.

N3BecTHO, 4TO 00SI3aHHOCTBIO SIBJISIETCS Mepa HEOOXOAMMOIO TOBEICHMS.
OO0513aHHOCTh MOKET OBITh KaK aKTUBHOW (JIMII0, HA KOTOPOE OHA HAKJIAbIBACTCS,
00513aHO COBEPIINTH aKTUBHBIC IEUCTBUS, CIENIATh TO, YTO €10 MPEANUCHIBACTCS),
TaK U MMACCUBHBIM (JIMLIO, KOTOPOMY OHA BMEHSETCS, JOJKHO BO3AEPHKATHCSA OT
COBEPILICHUS ONPEICTICHHBIX 1CHCTBU).

[lo cytu, Kak aKTUBHBIC, TaK M TAaCCUBHBIC OOS3aHHOCTH SIBIISIOTCS
3ampeTamu, a 3alpeThl Bcerja orpannueHusMu. [I[puMepomM MOXKET MOCTyKUTh Y. |
ct. 9 YUK Vkpaunbl, i€ yKazaHO, 4YTO OCYXJCHHBIC O0OS3aHbI SIBJISITHCA IO
BBI30BY aIMUHUCTPALIMY OPTAHOB U YUPEKICHUN UCTIOJIHEHNS HaKa3aHu. M3 atoi

HOPMBI CJICOYCT, YTO MM 3allp€IiacTCsa HC ABJIATHCA 110 TAKUM BBI3OBOM .

Urto KacaeTcsi AaxkTUBHOM OOSI3aHHOCTH, TO OHA CBUAETEIBCTBYET O
HEOOXOJMMOCTH COBEPUICHUS AKTUBHBIX JEUCTBUH, TEM CaMbIM 3ampelas He
coepmatb ux. Hampumep, B coorBerctBuM ¢ 1. 29 IlpaBunm BHYTpEHHETO

pacmopsiika YUYpeKICHUH HCTOJHEHUS HaKa3aHUM OCYXJACHHBIC OOs3aHBI
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COJIep’KaThb B YUCTOTE JKUJIbIE U CIIy)KEOHBIE MOMEIIEHUs, pabouue MecTa, IO
YCTaHOBJICHHOMY 00pa3Ily 3ampaBliiTh KPOBATH.

CymecTBYylOT U OOSI3aHHOCTH  OCYXKJICHHBIX, COJIEpXKaHUE KOTOPBIX
BKJIIOYAET B ce0s DJIEMEHThI KaK aKTUBHOM, TaK U accuBHOU obsi3anHOCcTH. Cpenu
HUX MOXXHO CYUTaTh OOSI3aHHOCTBIO BEXKJIIMBO OTHOCUTHCS K MEPCOHAILY, APYTUM
JUIaM, TOCEIIAOIINM YUPEeXKIECHUS UCTOJHEHUSI HaKa3aHWi, a TakXke K JPyrum
ocyxkaeHHbM (4. 1 c1. 9 YUK VYkpaunsr), 4To 03Ha4aeT Kak HEOOXOAUMOCTh HE
COBepIIaTh JEHCTBUM, CBUIETEILCTBYIOIINX O HEBEXKJIMBOCTH, TaK U COBEPIIATH
JIEUCTBUSI, KOTOPBIC SIBISIOTCS BEXKJIUBBIMU - 3JI0pPOBaThCS U T. 1., OOSI3aHHOCTH
co0JII0/1aTh HOPMBI, ONPEEISIONINE MOPSJA0K M YCIOBUS OTOBIBAaHUS HaKa3aHUS,
pacropsiIok JHS KOJIOHWU, TPABOMEPHBIE B3aHMMOOTHOIIEHUSI C JAPYTUMU
OCY>KJICHHBIMHU, ITEPCOHATIOM KOJIOHHU U APYTUMU JUIIAMH, U HEKOTOPbIE IPYyTHe.

B monb3y Toro, uro mrobasi ropuaudeckas 005S3aHHOCTh COJEPIKUT 3ampeT
KaK pa3HOBUIHOCTH MPABOBOTO OIPAaHUYEHUS, CBUACTEIHCTBYET U TO, UTO 32 €T0
HECOOJI0/IeHNE TIPEelyCMOTPEHA BO3MOXKHOCTh NMPUMEHEeHUs caHkiuil. Kak numryt
H. 1. Marty30B u b. M. CeMeHKO, CyTh OPUIANYECKON 00SI3aHHOCTU 3aKITIOUYACTCSI
B TpeOOBaHUM HEOOXOIUMOT0, HY)KHOTO, JIOJKHOTO, IOJIE3HOT0, IEeJIeCO00pa3HOTO
C TOYKM 3PEHHS TOCYIapCTBA, BIACTH, 3aKOHA TOBEIECHUA CYOBEKTa. ITO
MOBEeJIeHHE 00s3aTeIbHO, OCECIPEKOCIOBHO U  OOECIeyuBaeTcsl B Cllydae
HETIOCYIIAHUs» MEpaMH TOCYAapCTBEHHOro MpUHYXKIeHus. I[lpumenenue
CaHKIUW CTAHOBUTCA BO3MOKHBIM TOJIBKO TpU HapyiieHuw 3amnperta. CaHKIIUU
MPEACTAaBIAIOT COOOM YyKa3zaHWE HAa MEpPhl TOCYAApCTBEHHOTO MPHUHYKICHUS,
MpUMEHSIEMbIE B CIy4asX HApPYIICHUS TMPABOBOTO 3ampera. ITO OTpaxaeT
JTUATEKTHYECKOE €TMHCTBO CAaHKIIUIA 1 3aIpPETOB.

OcyXneHHbIe JOJKHBI BHITIOJNHATH 3aKOHHBIE TPEOOBAHUS aIMUHUCTPAIIU
YUpEeXKACHUN ¥ OPTaHOB, UCIIOJHSIONINX YTOJOBHBIC HAKa3aHMUS .

CobOmroierrie 310N 00s3aHHOCTH OyneT OO0ECIEeYMBATHCS yCTAHOBICHHBIM
MOPSIIKOM MCTIOTHEHUSI M HaKa3aHUS B MECTaX COACPIKAHUS OCYKICHHBIX, a TAKXKE
Ha0OpPOM BOCTIMTATEIILHBIM MeEp.

Yro kacaercs 3aKJIIFOYCHHBIX, TO TAKXKC 00s3aTEIILHO JOJDKHO ITOABJIATBHCA 11O
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NpU3bIBY aJAMHMHHUCTPALMU YYPEKIEHMH U OpraHoB, KOTOpbIE MPHUMEHSIOT
YIOJIOBHBIE CAHKIMM, a TaKkKe JAlOT Pa3bsCHEHUS OTHOCHUTENLHO MCIIOJHEHHUS
TpeGoBanuii npurosopa.

Dra 00f3aHHOCTh KacaeTcss KaK OCY)KAEHHBIX 3a HaKa3aHHUs, KOTOpHIE
CBSI3aHBI C M30JMPOBAHHOCTBIO OT OOLIMHBI, TAK U C TEMH, KTO NPUTOBOPEH K
JIPYyrUM BUJIAM HAKa3aHUs.

3aKkoHOJATENbHAS OTBETCTBEHHOCTh IIPEAYCMOTPEHAa 33 HECNOCOOHOCTH
OCY’KJICHHBIX BBHIIOJIHUTH CBOM OOS3aHHOCTH, a TaKKe HecOOJI0JeHHE 3aKOHHBIX
TpeGOBaHMI aIMUHUCTPALIUK YUPEKIEHUI 1 OPraHOB, HCTIOMHAIONX HaKa3aHHUE.

DTO MpaBWIO PAcHPOCTPaHSETCs Ha aOCONIOTHO BCE YCTAHOBIEHHBIE IS
OCYJICHHBIX 00S3aHHOCTEH, a HE TOJIBLKO HAa OCHOBHBIE.

Kpome TOro, OBIIM HampaBieHbl OpPraHU3AIMOHHBIE M  TICHXOJIOTO-
TeJaroruyeckue cpecTna s 00ecrnedeHus OCy K eHHbIX.

Pa3H006pa3us OTBETCTBEHHOCTH 32 HEBHINOIHEHUE 00A3aHHOCTEH B CBA3M C
MCIIOJIHEHHEM CyJeOHOr0 MPUroBOpa OrPaHUYMBAIOTCS ONPE/EICHHBIMY TUIIAMU:
YTOJIOBHBIMH, MCLUIIMHAPHEIME M MaTepHaIbHBIMH.

DTO CBA3aHO C TEM, YTO CIIOCOOHOCTH OCYKICHHBIX JIEHCTBOBATH B KAUECTBE
CyOBEKTOB JIPYrUX MPABOBBIX OTHOLICHUI B OIPENEICHHON CTENEHH OrPaHMYEHa.

3a yKIOHEHHE OT OTOBIBAHMS HAKA3aHUS WM 3II0HAMEPEHHOE HapyIICHHE
YCTaHOBIEHHOTO MOPAIAKA MOYKET BO3HUKHYTH YIOJIOBHAS OTBETCTBEHHOCTh
OCY’/IEHHBIX, TIPUTOBOPEHHBIX K HAKA3aHUIO, B BUJIE:

-mrpada;

-IPUHYAUTENBHOI paboTHl;

-IMIIEHNUs TIPaBa 3aHUMATh ONpEeNIeHHbIE JOKHOCTU MIIM y4acTBOBAThH B
OIpeie]IeHHOI 1eATeNbHOCTH, HCIIPABUTEILHOTO TPY/1a U OFPAHMYEHHUs CBOOOIBL.

OcoOblii  XapakTep JMCLUIUTMHAPHOM OTBETCTBEHHOCTH 3aBMCHT  OT

HpeCTYHHeHHﬁ, paccMaTpuBaCMbIX B YI'OJIOBHOM MMpaBOIIPUMCHUTCIIBHOM

14 Opnos B.H. VYronosHoe Haka3aHMe: MOHATHE, LENH, CHCTEMa, OOBEKTHI M CYOBEKTHI:
moHorpadus. M.: 2011. 130c. 49
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3aKOHO/IaTEIbCTBE, KAK HAPYIICHUE PEKUMA.

OcyxneHHble 00s13aHbl CO0JII01aTh TpeOoBaHUS (enepaiabHbIX 3aKOHOB, a
TaKXKe Jpyrue HOPMATHBHBIC TPABOBBIC AaKThl, MPHUHITHIE B COOTBETCTBHH C
MOCTAHOBJICHUSIMHU, OTIPEACIISIONTUMHE TMOPSIAOK U YCTIOBHSI OTOBIBAHUS HAKA3aHU .

B wucnpaBuUTENBHBIX YYPEXKICHUSAX YCTAHOBICHBI €AMHBIE TpeOOBaHUS,
BHIMIOJTHEHHE  KOTOPBIX  OOECIeYMBaeTCsS BCEM  MEPCOHAIOM  YrOJOBHO-
UCTIPAaBUTEIIHHON CHCTEMBI.

OTta 0COOEHHOCTh TaK)Ke 3aKIIOYaeTCsl B TOM, YTO OTBETCTBEHHOCTH 3a
IMIUPOKUA CIEKTp TMPAaBOHAPYIICHHWA JIEKUT Ha OTBETCTBEHHOCTH: Kak 3a
HapylieHWe peXHMa OTOBIBAHWS HaKa3aHWs, TaK W 3a JCUCTBUSA, KOTOPHIC
GopManbHO HECYT MPHU3HAKK MPECTYIUICHHUS, HO W3-32 HE3HAYUTEILHOCTA OHHU HE
NPEICTABISAIOT OOIIECTBEHHOM OMACHOCTH.

Hpyroit ocoboii 00s3aHHOCTBIO OCYXKJIEHHBIX SIBJISIETCA HEOOXOJIMMOCTh
OpOSIBIATH €e€0s MO MpU3bIBY AAMHHHUCTpPALlMM YUYPEKICHUM U  OpraHoB,
UCTIOJHSIOIINX YTOJIOBHOE HaKa3aHUeE, U JaBaTh Pa3bsICHEHUS OTHOCUTEIBHO TOTO,
KaK OHM COOTBETCTBYIOT TPEOOBAHUSAM IIPUTOBOPA.

3a HEBBbINOJHEHHE O0A3aHHOCTEH, BO3JAraeMbIX Ha OCYKJIEHHOI'O, MOTYT
HOPUMEHATHCS aIMUHUCTPATUBHBIE MEPHI (HAaIpUMEp, IPU UCIOIHEHUH IPUTOBOpa
B BUJI€ JIUIIECHUSI CBOOOIbI OCYX/IEHHbBIE MOT'YT OBITh IOMELIEHBI B YTOJOBHBINA WU
JUCUMIIMHAPHBIM M30JIATOpP), a B Clly4ae HEIO0CTaTOuYHON 3((PEeKTUBHOCTH
OUCHMIUIMHAPHBIX HaKa3aHUHW MOXeT ObITh Oojiee cTporass OTBETCTBEHHOCTH -
3aMEHa OJHOTO BHJA HaKa3aHUs JpyruM, Oojee CTpPOrMM WJIM CMEHa THIIa
MCIPABUTENBHOTO YUPEXKACHHUS,

Ecau ocyxaeHHbBIN OTOBIBAIOIINI HaKa3aHUE O€3 M30JIAIMU OT 0OIIECTBa, TO
Hapsay ¢ oOImeld OTBEeTCTBEHHOCTHIO 3a ONpECNICHHbIE HAapyIICHUS 3aKOHA U

MOPsIAKa OHU MOTYT HECTH OCOOYI0 OTBETCTBEHHOCTb.

1% TTonosa E.D. K Bompocy 0 (yHKIHAX 0OIIECTBEHHOTO BO3AEHCTBHS, KAK OCHOBHOTO CPEJCTBA
UCTIPaBJICHUS OCYKAEHHBIX //
ThelnternationalScientificandPractical CongressofEconomistsandLawyers “Thegenesisofgenius”
ISAE "Consilium". 2014. C. 28-31.
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Onn MOT'YT IOABCPraTbCA AOMOJIHHUTCIBHBIM OI'PaHUYCHUAM !
-3aIIpeT HaXOAUTHCS BJATIN OT JOMA B ONIPCIACICHHOC BPEM THS,

-YBCIIMYCHUC YUCJIA ABOK HAa PCTUCTpALlUIO U T.1.





31

3aKJII0ouUeHue

[IpaBoOBOIi cTaTyC ATUYHOCTH SIBISAETCS OTPAKEHUEM BHYTPEHHEUW MOJUTUKU
roCcyJapCcTBa, a TAKKE OTPAKEHUEM JOCTUKEHHUI POCCUMCKOTO 3aKOHOJaTEIhCTBRA.

IIpu »TOoM oOHO ycraHaBiauBaercs HopMmaMu Konctutymuum Poccuiickoi
denepanuu, ONpenesONMMU €r0 OCHOBHBIE IMpaBa, CBOOOIBI, 00SI3aHHOCTH, a
TaKK€ HX TapaHTUM, a TIpaBa, CBOOOJBI M OOS3aHHOCTU SBISIOTCS SIPOM
IOpUINYECKOT0 CTaTyca YeJIOBEKa.

Taxkum oOpazom, pemieHue mpobsieM oOecreueHus MPaBOBOro CTaTyca JIHII,
OCYXKJICHHBIX TpHU omnpeeeHnn d3HPEeKTUBHOCTH POCCUNUCKOTO 3aKOHOIATEIbCTBA,
PETYJIUPYIONIET0 €ro KakK CPEJACTBO 3aIIUThl MPaB M 3aKOHHBIX MHTEPECOB ITOM
KaTeropuu TpakJaH, MPUHUMAas BO BHUMAaHHUE TakKXKe JCATEILHOCTh OPraHoOB,
YUPEKIECHUM, OpPTraHu3alfil, APYTUX JUI, KOTOPhIE B3aUMOJICHCTBYIOT C HHMH,
3aKJII0YAETCS B COBEPUIEHCTBOBAHUU YTOJIOBHOIO 3aKOHOAATEIBCTBA.

NmenHo ctporoe coOJO/IeHHE HOPM POCCHUHCKOTO M MEXKIYHAPOIHOTO
3aKOHOJATENbCTBA B 00JACTH COOJIIOICHHS TPaB YelIOBEKa B MECTaxX JIUIICHHS
CBOOO/IBI - BaJKHEMIIIEE HAMIPABICHUE COBEPIICHCTBOBAHUS ICSITEIIbHOCTH CUCTEMBI
NEHUTEHIIMAPHBIX YUYPEIKICHHI.

OTH  BBIBOJBI MOTYT OBITh CHOPMYIUPOBAHBI C IENbIO BHECEHUS
PEAJIOKEHNN 110 COBEPUIEHCTBOBAHUIO YTOJIOBHOTO 3aKOHOIATENIbCTBA, @ UMEHHO:

l.Kareropun «mpaBoBO€ TMOJOKEHHE» M «IPaBOBOW CTaTyCc» JIUII,
MPUTOBOPEHHBIX K JIUIICHUIO CBOOOBI, SBISIOTCA HE3aBUCUMBIMH KOHIICTIIIUSIMHU
MIPABOBOM CHCTEMBI, COOTHOCSTCS MEXIy cOOON Kak OOIIMe M YaCTHBIC, U UMEIOT
Ha0Op CBOUX DJIEMEHTOB COJICPIKAHMUS.

2.AHanu3 JACHCTBYIONIMX TMPaBOBBIX HOpPM B cdepe COMMAIBHBIX
OTHOIIEHUM, KOTOPhIE Mbl paccMaTpPUBaeM, MO3BOJISIET CAENATh BBIBOJ O HAIUYUH
TPEXYPOBHEBOI0 MPABOBOI'0 CTATYyCa 3aKJIIOUEHHBIX, TPUTOBOPEHHBIX K JIMIICHUIO
CBOOO/IBI:

1) oOmmii: a) KOHCTUTYIIMOHHBIA M TTPABOBOM CTATYyC, MASHTUYHBIN JJIs BCEX

nul; O)OrpaHMYEHHBIM KOHCTUTYUMOHHBIM M TIPABOBOM  CTaTyC, KOTOPbIN
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BKJIFOYA€T DJICMEHTHI, OCYIIECTBICHWE KOTOPBHIX JIMIIAMH COOTBETCTBYIOIICH
KaTerOprUy UMeET OTpe/IeIICHHBIC 0COOCHHOCTH;

2)CIennanbHOTO, MPUCYIIETO0 TOJBKO TEM, KTO MPUTOBOPEH K JIMIIICHUIO
CcBOOOIBI;

3)UHAMBUIYATBHOTO, CIIEUU(DUUECKOTO /I KOHKPETHOTO JIMIIA.

3.CTpyKTypHBIE XapaKTEPUCTHUKH MPABOBOTO CTATyca JIUII, COACPIKAIITUXCS B
UCTIPABUTEIIBHBIX YUPESHKICHHUSIX, IIO3BOJIUITN BBIIBUTH CJICYIOIIUE DJIEMEHTHI dTOM
KOHIICTIITUH:

1)KOHCTUTYIIMOHHBIC ITpaBa, CBOOOIbI U 00SI3aHHOCTH,

2)ocoOble paBa, CBO0OIbI, 3aKOHHBIC HHTEPECHI U 00A3aHHOCTH.

4. KOHCTHTYIITMOHHBIC TpaBa 3aKJIFOYCHHBIX, TMPUTOBOPEHHBIX K JIUIICHHIO
CBOOOJBI B psJE CIIy4acB, OIPAaHUYCHBI B CYIICCTBYIOIIMX IPABOBBIX aKTaX M
M03TOMY HYXIAIOTCS B UX 3aKOHOIATEIBHOM PETYIMPOBaHUH.

5.Ha ocHoBe aHanmm3a paccMaTpuBaeMoOi MpPOOJEMBI M TEOPETHUYECKUX
UCTOYHUKOB, OTHOCAIIUXCS K HEH, ompeneseHUue OPUIMYECKOro cTaTyca JIHIIA,
IPUTOBOPEHHOTO K JIMIIEHWIO CBOOOJIbI, BBOJUTCS B TOBCEIHEBHBIM HAy4YHBIH
000pOoT, KOTOPHIHN TMpeyIaraeTcss 0003HAYNUTh Kak HabOp IOPUIUYECKUX DJIEMEHTOB,
KOTOpBIE OMPEIEISIOT MECTO JIMI[, MPUTOBOPEHHBIX K JIHMIICHUIO CBOOOIBI B
COLIMAJILHOM CTPYKType 00111ecTBa, M 00€CTIEUNBAIOT X 3aKOHHOE OCYIIECTBICHUE
CBOMMU MHTEPECAMU UM UHTEPECAMH IPYTUX.

6.Jluma, mpuHAAIEKAIINE K TPYNIE COIMHAIBHBIX, AKOHOMHYECKUX U
KyJIbTYPHBIX TIPaB JIMII, COACPKANTUXCS B UCIIPABUTEIIBHBIX YUPEIKICHUAX, B chepe
TpyZJa, mpaBa Ha 00pa3oBaHME W CBOOONY MPEANPUHUMATEIHCKON NESITEIbHOCTH,
UMEIOT CBOM OCOOEHHOCTH ¥ (JOPMBI peaTu3aIiny.

OcHOBBIBaSICh ~Ha  HW3y4YCHHMH  TpPoOOJeM WX  3aKOHOJATEITHLHOTO
PETYNHPOBAaHUS, MBI TIpejlaraéM 3HAYUTEIbHbIC U3MCHCHHS W JOTIOTHEHUS IS
VIIy4IICHHS KauecTBa Chephl UX PeryaTupoBaHUsI.

Hanuuue »TMX  3JeMEHTOB  ompedensieT  OcoObIi  XapakTep  HX
OCYIIECTBJICHHSI, CBS3aHHBII C HEOOXOJUMOCTBIO TOTO, YTOOBI OCYKIICHHBIC

noABCpralancChb OIPCACICHHBIM  JIMIICHUAM, O6YCJ'IOBJ'ICHHBIM Tpe60BaHI/I$IMI/I
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peX’rMa HCTIOJHEHNS HAaKa3aHUs.

8.IIpaBoBbIe rapaHTHH, pacCMaTPUBAEMbI€ KaK OTJEIbHOE 3BEHO MPABOBOTO
cTaTyca 3aKJIIOYEHHBIX, MPUTOBOPEHHBIX K JIMOIEHUIO CBOOOJBI, 00pa3yroT
ONPENEIICHHYI0 CHUCTEMY, KOTOpas, Ha Hall B3IJISAJ, BBITJSINAT CIEAYIOIINM
o0pa3oM: TapaHTUU pealu3alli IpaB U CBOOOJ: 3aKpeIUIeHHWE B IPABOBBIX
HOpMax, HaJlMYW€ MEXaHM3Ma WX pPEaTu3alH, MOJHOTA W COTJIACOBAHHOCTH
3aKOHOJATENbCTBA, MPABOOXPAHUTEIbHAS JESITEIbHOCTh, MPOUEAYPHBIE (OPMBI
peanu3anuu;

9.0coboe MecTo B psay MNOpPaBOBBIX TapaHTUH [ 3aKIIOYEHHBIX,
NPUTOBOPEHHBIX K JIMILIEHUIO CBOOOIBI, - 3TO UX MPABO HA JIMYHYIO 0€30MaCHOCTD,
CyTb KOTOPOTO 3aKJIOYAETCS B CO3JAHUU TAKOM Cpeapl, KOTOpAs CIYKHUT
OPENSTCTBUEM ISl BOBMOYKHBIX YTPO3 KU3HU U 3JI0POBBIO JIML 3TOM KATETOPHUHU.

HenoctaTouHO TOYHOE 3aKOHOAATENBHOE PETYIMPOBAHUE OCHOBAHUN U
NOpsI/IKA OCYILIECTBIEHUS STOTO TpaBa OMpeaesieT HEeOOXOJUMOCTh BHECEHUS
U3MEHEHW B HOPMAaTUBHBIE JOKYMEHTHI, YCTAHABIMBAIOIINE MEXAHU3M €T0

peajm3anunn.
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[Ipunoxenue 1

ITonsiTHE MMPpaBoOBOI'o MOJOKCHUSA

3ybapes C.M.

[loHsATHS «TIpaBOBOE MOJIOKEHUE» U «IIPABOBOM CTAaTyC» B TEOPUH IIpaBa U
JNOKTPHUHE YTOJIOBHO-HCIIOIHUTEIBHOIO IIPaBa pacCCMaTPUBAIOTCS KAK
paBHO3HauyHbIe. B camoM 00111eM BUjie MPaBOBOM CTATyC OCYXAEHHBIX — 3TO
YPETYIMPOBAHHOE HOPMAMU PA3JIUYHBIX OTPACIEN ITpaBa MOJI0KEHUE OCYXKIEHHBIX

BO BpCMA OTOBIBAaHUS YT'OJIOBHOTO HAKA3aHMUA.

Kupeena C.B.

HpaBOBOﬁ CTAaTyC OCYIKIACHHBIX - 3TO 3dKPCIIJICHHBIC HOpMAaMH PA3JIMYHBIX
OTpacneﬁ ImpaBa ¥ BBIPAKCHUC UCPEC3 COBOKYITHOCTSD IIPpaB, 3aKOHHBIX HHTCPCCOB U
00s13aHHOCTEN TOJIOKEHHUE OCYKJICHHBIX BO BPCMA OTOBIBAHHUS HAaKa3aHHUSL.
HpaBOBOG IMOJIOKCHUC OCYKICHHBIX — KOMIIJICKC IF'apaHTUPYIOIMIUX IIPAB U CB06OI[
I'paxiaaH Poccuiickoi CDCI[GpaI_II/II/I C OrpaHNUYCHUAMMU, YCTAHOBJICHHBIMU

YT'OJIOBHBIM, YI'OJIOBHO-HUCIIOJIHUTCIbHBIM U HHBIMH 3dKOHAMH PO.

Kymnup U.B.

ITon mpaBOBBIM MOJOXKEHUEM (CTATYCOM) MOHUMAETCS IOPUINUYECKH 3aKPETICHHOE
MIOJIOXKEHHUE JIUIAa B OOIIECTBE, BRIPAXKAIOIIEECS B ONPEICIICHHON CUCTEME €To IIpaB
u ob6s13aHHOCTEH. B chepe conmanbHBIX CBSI3€H rpa)kgaHuHa BBIICSIOT

CICAYIOMKUC BUABI IIPABOBOI'0 CTAaTyCa

CenusepcrtoB B.1.

[Tox mpaBOBBIM MOJIOKEHUEM OCYKACHHBIX CIEYEeT MOHUMATh COBOKYITHOCTb
KOHCTUTYIIMOHHBIX, TPAXJAHCKUX U UHBIX CHICIUAIBHBIX MPaB U 0013aHHOCTEH,
KOTOPBIMH 00J1a7at0T ocyxaeHHbIe. [Ipn 3ToM cornacHo 4. 1 ct. 10 YUK P®
rOCYJapCTBO YBaXKaeT U OXPAHSIET IIpaBa, CBOOOABI M 3aKOHHBIC HHTEPECHI
OCY’XJICHHBIX, 00€CITeUYnBaET 3aKOHHOCTh MMPUMEHEHUS CPEJICTB UX UCIIPABJICHHUS,

MPaBOBYIO 3aIUTY U JIMYHYIO O€30MaCHOCTh MPU UCTIOJHEHUHN HaKa3aHUM
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BBEJIEHUE

AKTYaJIbHOCTBb KypcOBO# padoThl. Bce MHAMBHYalbHBIE XapaAKTEPUCTUKU
HE MOTYT HalTHU OTPAXKEHUE B TEOPETHUUECKUX U 3aKOHOJATEIIbHBIX KOHCTPYKIIUSAX
COCTaBOB TpecTyIuieHHid. B Teopuu yrojoBHoro mnpasa BbeIOpaHbl Haubosee
TUMHUYHBIE CBOMCTBA JIUYHOCTU MPECTYNMHUKA, OHU HAIIIA OTPAKECHUE B MOHATUSIX
NPU3HAKOB CYObEKTa MPECTYIICHUS.

OcHOBHBIMM ~ TIpOOJieMaMu  y4eHHsT O CyOBbeKTe TPECTyIUIeHHs Ha
COBPEMEHHOM 3Tar€e Pa3BUTHUS 3aKOHOIATEIbCTBA OCTAIOTCS BOIPOCHI BMEHAEMOCTH
Y HEBMEHSIEMOCTH, a TAK)KE YCTAHOBJICHUS UX MPU3HAKOB.

AHanu3 0TEYECTBEHHOTO YTOJOBHOI'O 3aKOHOIATENIbCTBA MO3BOJISIET CIIENATh
BBIBOJ] O TOM, UYTO 3aKOHOJaTEIU Ha NPOTS)KEHUU BCEW UCTOpUU Poccuu mOCTOSIHHO
oOpaIairch K yrojJoBHO-IIPaBOBBIM HOpPMaM, OIPEACIIAIONINM MPU3HAKU CyObeKTa
npectymienus. [Ipu 3ToM nepedyeHb NPECTYNHBIX AESTHUN MOCTOSHHO MEHSUIICH, a
BOMIPOCHI, CBSI3aHHBIE C YTrOJIOBHOM OTBETCTBEHHOCTHIO M HaKa3aHHEM CYyOBEKTa
NPECTYIUICHHS AETAIU3NPOBAINCh U YTOUHSIJIMCh HA PA3JIMYHBIX dTanax pa3BUTHSA
rocy/lapcTBa, HMCXOJAsl W3 3aJay, CTOSIIUX Tepel HUM B 00JacTH OOphOBI C
IPECTYMHOCTBIO.

Ilesb10 TaHHOM KYPCOBOM pabOTHI ABISAETCS OMPEICIICHUE U pa3rpaHuUICHNE
NOHSATUN BMEHSAEMOCTH M HEBMEHSEMOCTH, U XapaKTEPUCTUKA UX Kpurepuen. B
CBSI3M C TIOCTABJICHHOM IIEJIbI0 HEOOXOIUMO PEIIUTh CICAYIONUE 3aJaUH:

e OmnpenenuTh NOHATHE U KPUTEPUU BMEHSIEMOCTH;

e lI3yunTh NOHATHE U KPUTEPUU OTPAHUUYCHHON BMEHSAEMOCTH;

e OmnpenenuTh PUIUYECKYIO IPUPOAY HEBMEHSIEMOCTH U €€ KPUTEPUU;

e I3yuntp  HOPUAMYECKYIO  NPUPOAY U  KPUTEPUHU  BO3PACTHOU
HEBMEHSEMOCTH;

O0beKTOM KypcOBOH padOTHI SABIISIFOTCSI  KAQTETOPUM  BMEHSAEMOCTH,
HEBMEHSEMOCTH, U OIPAHUYEHHON BMEHSIEMOCTH U BO3PACTHOM HEBMEHSIEMOCTH B

YTOJIOBHOM IIpaBe, a TAKXKE MPOOJIEMHbBIE BOIIPOCHI UX COOTHOILICHHUS.





IIpeameromM ucciie0BaHMs SBJISIFOTCS HOPMBI IIPaBa, PEriaMEHTUPYIOIINE
OCHOBAaHMS BMEHSIEMOCTH, HEBMEHSEMOCTH, OTPAHMYECHHONM BMEHSIEMOCTH U
BO3PAaCTHOM BMEHSEMOCTH W TMPABONPUMEHHUTENIbHAS MpPaKTUKa M TMPOOJIEMBI
(G YHKIIMOHUPOBAHUS YKa3aHHBIX HOPM.

HopmatuBHasi ocHoBa padorbl HopmaruBHON 0a30ii KypcoBOH paOOThI
nocnyxunu  Koncruryumss  P®, HOpMBI  JOEHCTBYIOIIETO  YTOJIOBHOTO
3aKOHO/IaTEJIbCTBA, PETJIAMEHTUPYIOLIETO BMEHIEMOCTh U HEBMEHAEMOCTh. B Xo/1€
HAIKMCAaHUS KYpCOBOM paboThl ObUIM HCIOJIB30BaHbl IOCTaHOBIeHUs [lnenyma
Bepxosnoro Cyna Poccuiickoit @enepaiiiy, OTHOCAIINECS K TEME UCCIICIOBAHUS.

Teopernueckasi 0CHOBa padoOThI

MeTtonosiorudeckasi OCHOBa PadOTbl COCTOUT B HCMOJIb30BAaHUU TaKUX
METOJOB, KakK (OpMaTbHO-FOPUJAMYECKUM METOJI, METOJ[ CPaBHEHUS M METO]
aHaJau3a U CUHTE3A.

CTpykTypa aaHHOH KypcoBoii padorbl. KypcoBas paboTa COCTOUT H3
BBEJICHHUS, JIBYX TIJIaB BKIIIOYAIOIIMX YEThIpe Maparpada, 3aKIIOYEHUs U CIHCKa

HCIIOJIB30BaHHBIX HCTOYHHUKOB.





I'TABA 1. BMEHSEMOCTD KAK ITPU3HAK CYBBEKTA
HPECTYIIVIEHUA

1.1. TIloHsTHe M KPUTEPHH BMEHSIEMOCTH

BMeHSieMOCTh  JIMIa, COBEpIUMBIIErO MPECTYIJIEHHE, YCTAHOBJIEHHBIE
3aKOHOM KaK NPU3HAKH CYOBeKTa MpecTyrieHus. M3BeCTHO, U 9TO aKCHOMA, YTO
COCTAaB MPECTYILIEHHsS MMEET MECTO TOIBKO TOT/Ia, KOT/Ia HAJIUIIO COBOKYITHOCTD Er0
37I€eMEHTOB: O00BEKT, OOLEKTHBHAs CTOPOHA, CYOBEKT, CYOBEKTHBHAs CTOPOHA
TPEeCTYILIEHHS.

CyOBEKT NpeCTyIUIeHHs, KaK YrOJIOBHO-TIPABOBOE IIOHATHE MPAKTHYECKHU
HEMBICTIUM 0€3 STHX JBYX OCHOBHBIX NpH3HaKoB. Clie/0BAaTENbHO, BMEHAEMOCTD
KaK TCUXMYECKOE COCTOSHME JIMIA, NPHU KOTOPOM OHO B MOMEHT COBEpIICHHUS
TIpecTyIIeHUs ObLIO CIOCOOHO OCO3HABATh XapaKTep CBOEr0 MOBEJCHUS U
PYKOBOIMTH MM B ONpEJeNeHHON U KOHKPETHOH CHTyaluH, Hapsay C BO3PacToM
ABIAETCS HEOThEMIEMBIM IPHM3HAKOM CyOBbeKTa Kak »dIeMeHTa COCTaBa
TpecTyIIeH s .

Hayka yrojoBHOTO IpaBa ¥ YTOJIOBHOE 3aKOHOJATENbCTBO YCTAHABIMBAIOT,
4TO CyOBEKTOM TIPECTYILIEHUS MOKET ObITh JIUIIb BMEHAEMOE JIHIIO.

BMeHAeMOCTh M BO3pacT KaK YTONOBHO-NPABOBLIE MOHATHS MMEIOT BAaKHOE
3HayeHue i ONpeselieHHus He TONbKO CyObeKTa MPecTYILIEHMs, HO M COCTaBa
npecTtymieHus. IIpy 0TCYTCTBHU STHUX IIPU3HAKOB UIIM OJJHOTO U3 HUX HET M COCTABA.
CnemoBaTeqbHO, W pEIIEHME BOINPOCOB O BMHOBHOCTM M yrOJOBHOI
OTBETCTBEHHOCTH JIMI[A, COBEPIIUBILIETO OOLIECTBEHHO OMACHOE JIeTHUE, OTIAIaeT.

Co3HaHMe M BONS NPEACTABIAIOT OO0 Hamboyee BaKHBIE ICHXUYECKHE
(QYHKIMH, KOTOpBIE BOOOIIE OIPEACIAIOT MOBCEAHEBHOE IOBEIEHUE IJIFOOOTO

YCJIOBCKA.

! Cwm.: Tletun M. A. CoOTHOLIIEHHE HEBMEHAEMOCTH M BMEHSIEMOCTH B YTOIIOBHOM TIpaBe. // AJIBOKAaTCKas MPAKTHKA.
C. 132. 2009.
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O6nanas cnocoOHOCTBIO MBICIIUTD, YEJIOBEK CO 3I0POBOM NCUXMKOU MOXKET
HE TOJIbKO IPABUJIBHO OLIEHUBATH CBOM JEHCTBUS, HO U BBIOUPATh CAMbIE Pa3Iu4HbIE
BapUaHThl NOBEACHHUS, COOTBETCTBYIOIIME MOTHBAM, MOTPEOHOCTAM, LEISIM U
3ajlayaM, KOTOpble OH ceOe ompenenwi. BausHue ’xe OKpYKalllel Ccpesbl,
BHEIIHUX MHOTOYMCIIEHHBIX (PaKTOPOB U 0OCTOSATEIHCTB, BO3/ICHCTBYIOIINUX HA €T0
MIOBEJICHUE W ONPEACISIIOIINX TAaKOBOE HApANYy C BHYTPEHHUMH IPOLIECCAMM,
IPOUCXOASALIMMHU B HEM, BCET1a MPOXOJAT YEPE3 €r0 CO3HAHHUE.

JlelicTByIOIIEE YTOJIOBHOE 3aKOHOJATENIbCTBO HE COJEPKUT TOHSATHUSA
BMeHsieMOocTu. Ho ero nerko BBIBECTM W3 MPOTUBOIOIOKHOTO TIOHATHS -
HEBMEHSAEMOCTH, KOTOpOEe OTpakeHo B 3akoHe (cT. 21 YK P®), B cooTBeTCTBHM C
KOTOPOW, HE TMOJJIEKUT YrOJIOBHOW OTBETCTBEHHOCTH JIMIIO, KOTOPOE BO BPEMS
COBEpIEHHUsI 00IIECTBEHHO OMACHOTO JIESHHS HE MOTJIO:

- 0CO3HaBaTh (PaKTHUUECKHI XapaKTep U OOIIECTBEHHYIO OMAacHOCTh CBOMX
nevictBuil (0e3aercTBYs) TMOO

- PYKOBOJIMTh UM BCIIEICTBHE XPOHHYECKOTO TICUXUYECKOI'0 PACCTPOUCTBA,
BPEMEHHOTO MICUXUYECKOT0 PACCTPONCTBA, CI1ab0yMHUst TMOO MHOTO OOJIE3HEHHOTO
COCTOSTHHUS TICUXUKH. !

Takum 00pa3oM, MOKHO CHENaTh BBIBOJ, YTO BMEHIEMOCTbh HAMNPIMYIO
3aBUCHUT OT COCTOSIHHS TICUXHMKHU YEJIOBEKa M €ro CIOCOOHOCTH OCO3HaBaTh CBOU
JNEUCTBHS, U PYKOBOJIUTh UMHU.

Co3HaHue W BOJS MPEACTaBISAIOT cOO0M Hanbosiee Ba)KHBIE NMCUXUYECKHUE
(byHKITUH, OTIpEISIISIIONIIEe BOOOIIIE MTOBCETHEBHOE MOBEACHHUE JIFOOOTO YEIOBEKA.

Taxum 06pa3oM, OCO3HaHHOE BOJIEBOE MOBEACHHE JIUIA 1a€T BO3MOXKHOCTD
€My TIOJT BIMSIHUEM BHEIIHUX (DAKTOPOB OKPYKAIOIIETO MHUPA MPABUIBHO BHIOPATH
oOpa3 ACHCTBMI B TOW WM HWHOW KOHKPETHOW CHUTYyallMd, a TaKXKe WU TIpH

COBEpILEHNHN OOIECTBEHHO OMACHOIO JAEsHUS.

! Cm.: Vronosmsiit koneke Poccuiickoit @enepammn ot 13 mons 1996 T. N 63-03.
2 Cm.: Tletun M. A. CoOTHOIIIEHHE HEBMEHAEMOCTH U BMEHSIEMOCTH B YrOJIOBHOM NpaBe. // AJIBOKATCKAs IPAKTHKA.
C. 133. 2009.

6





Oco3HaHuEe 4YEIOBEKOM CBOUX OTHOIICHUN C OKPYXAIOIMIUM MHPOM H
CIIOCOOHOCTh MPUHUMATH PEIIEHUS CO 3HAHUEM Jieia, T.€. PYKOBOJIUTH CBOUMH
JNEUCTBUSIMU, HE MOTYT SBJSATHCS 00S3aTEIBHBIMU YCIOBUSIMHU BMEHSEMOCTH, TaK
KaK BMEHSIEMOCTh MPEJIoIaraeT onpe/ieIeHHbI YPOBEHb KaK MCUXUUECKOH, TaK U
COIMAJILHOM  3pENIOCTH  4YeJoBeKa  MPU  COBEPUICHWU  KOHKPETHOTO
MPEAYCMOTPEHHOTO 3aKOHOM JICHCTBUS.

BmensieMocTh B yrOJ0BHOM IMpaBe - 3TO HE TOJBKO CHOCOOHOCTH JIUIIA,
COBEpIIAIONIET0  MPECTYIJIEHUE, OCO3HaBaTh  (DaKTUUYECKUM  XapakTep W
0O0IIIECTBEHHYIO OMACHOCTh CBOETO JIESHUSI, HO U BO3MOKHOCTD JIMIIa PYKOBOJIUTH
CBOEH BOJIEH HE3aBUCHMO OT YPOBHS €ro MCUXUYECKON WIIN COIIMATBHOM 3PEIOCTH.

[TonsiTHE BMEHAEMOCTH B pa3IMYHBIX HWHTEPIpETAIMAX JaeTcsi B
IOPUINYECKON JTUTEpaAType MIPU OTCYTCTBUH €T0 ONPE/IeTICHUS B YTOJOBHOM 3aKOHE.
B.C. Opnos, Hanpumep, paccMaTpUBaeT BMEHSEMOCTh KaK OJTHO U3 HEOThEMJIEMbIX
CBOICTB uesoBeKa, 0€3 KOTOPOro MOCIEeIHUNI HE MOXKET OBbITh MPU3HAH CYyObEKTOM
NPECTYIUICHHS MPU COBEPIICHUH KAKOTO-IHO0 OOIIECTBEHHO OMAcHOro aesHus. B
ceoto ouepens, WM. K. I[laxpumaHbsiH CYUTAaeT, 4YTO MOHITHE BMEHSIEMOCTH
0003HAa4YaeT COCTOSHUE JIUIA, KOTOPOE, COBEpIIas MPECTYIUICHUS, OTIAAeT cebde
OTYET B CBOMX JEHCTBUAX W PYKOBOJAUT MMH B CHUIy OTHOCHTEIBHO IOJHOTO
JyIIEBHOTO 3/I0POBbs-.

Bonee emko onpenensitor BMEHsIEMOCTh KaK MPU3HAK CYObEeKTa MPECTYIIICHUS
FO.M. Antonsn u C.B. bopoauH, KOTOpblE paccCMaTpUBAIOT €€ KAaK IMCUXHYECKOE
COCTOSIHME JIWIA, 3aKII0Yalonieecs B €ro CHOCOOHOCTH TPHU OMPEACICHHOM
pPa3BUTHHU, COLMANM3ALMM, BO3PACTE U COCTOSIHUM TICUXUYECKOTO 3J0pPOBbSI BO
BpEMsI COBEpULICHHUS MPECTYIUIEHUSI OT/IaBaTh OTYET ceOE€ B CBOUX JECUCTBUAX U
PYKOBOIUTh HMH, a B JajbHEWIIeM B CBS3M C OTUM HECTH YrOJOBHYIO

OTBCTCTBCHHOCTDb U HaKaBaHI/ICZ.

! Cm.:AuTonsn FO.M., Bopomun C.B. TIpecTymHOCTS 1 TicuXudeckue anomamuu. M.: Hayka, 1987, C-101.

2 Cwm.: Tetun U.A. CoOTHOIIEHHE HEBMEHSEMOCTH M BMEHSEMOCTH B YTOJIOBHOM Mpase. // AZIBOKATCKas MpaKTUKa.
C. 134. 2009.
7





Hcexonda w3 aHanm3a IOHATUM BMEHSAEMOCTU B IOPUIAUYECKOM JIUTEparype,
MOXHO C TIOJHOW ONPENEICHHOCTbIO TOBOPUTh, YTO, SBJISSACH OJHUM U3
HEOThEMJIEMBIX M BaXKHBIX CBOMICTB UY€JI0BEKAa, BMEHIEMOCTb MO OTHOLIEHUIO K
HEBMEHSIEMOCTH - 00JIee IMUPOKOE U O0JIee eMKOe MOHATHE, KOTOPOe TpeOyeT CBOETO
JanbHEHUIIEero U3y4yeHus: U yTOUHEHUS.

Tak, BMEHsIEeMbIM MOKET OBITh IPU3HAH U HE TOJIBKO NCUXUYECKHU 3/I0POBBIN
YeJIOBEK, HO W JIMIIO, UMEIoIee KaKUe-TuO0 MCUXUYECKUE PacCTPOMCTBA, OJHAKO
JaloUIMe eMy BO3MOXXHOCTb B MOMEHT COBEpUIECHUS MPECTYIUICHUS] OCO3HAHHO U
NPaBWIbHO OLIEHWBATh CBOM JIEUCTBUSA B TOM WJIM MHOW KOHKPETHOM 0OCTaHOBKE
WIM CUTyaluu. B 1aHHOM ciiydae peub MAET O NMCUXMYECKUX 3a00JIEBAHUSIX WIH
paccTporCcTBax, KOTOpbIE, KaK OTMEYaeTCsl B JUTEpAType, a Takke B CyAeOHO-
NCUXUATPUYECKOM U CYINeOHO-CIEACTBEHHOM TMpakTUKEe, HE  YCTPAHSAIOT
CIIOCOOHOCTH JIUIA OCO3HABATh CBOM MPECTYIHBIE NEUCTBUS U PYKOBOJAUTH UMH.

OTa 0COOEHHOCTH OblIa BHISIBJIEHA U MPU 000OIIEHUH IKCIIEPTHON MPAKTUKU
B CyJeOHOM MCUXUATPUU U OOUIENICUXUATPUUECKUX HCCIIEIOBAHUSAX B OTHOIIICHHUH
NICUXOMATUYECKUX JIUI, COBEPIIMBIIUX MPECTYIJICHUS, KOTOPhIE HE HCKIIOYAIH
CIIOCOOHOCTH OTIIaBaTh OTYET CBOMM JEHCTBUAM W PYKOBOAUTH MMU B TIEPUOJ
COBEpIIEHUsI 00IIECTBEHHO OMACHOTO JICSHHUS.

BMmecte ¢ TeM Ha MpakTUKE BCSIKUE COMHEHHS OTHOCUTEIHLHO BMEHSEMOCTH
JUIa, COBEPIIMBIIETO OOIIECTBEHHO OIACHOE JEesSHWE, KOT/a €ro MOBeJACHUE He
COOTBETCTBYET CaMOKOHTPOJIIO HaJa CcO0OW, HMMEEeT MEeCTO C €ro CTOpPOHBI
HENpaBUJIbHAS PEaKiUsl Ha BHEIIHUE BO3JECHCTBYIOIKE (PAKTOPBI U Pa3ApaKUTEIH
U T. 1., JOJDKHBI PEIIATHCS B MOJIB3Y JAHHOTO JIMLA. B 3THX ciaydasx B OTHOLICHUH
JUIA, COBEPIUMBLIErO IPECTYIUIEHHE, JJIl YCTAHOBIEHHS €ro ICUXHUYECKOro
COCTOSIHMSI B 0OSI3aTEIbHOM TOPSIIKE TMPOBOAUTCA CyAeOHO-TICHXHATpUUeCKas
sKkcriepTu3a. JlaipHelee peleHue BONpoca 0O BMEHIEMOCTH JIUIa, COBEPILIMBILIETO
MIPECTYIIEHUE, OCYIIECTBIISIETCS CYJIOM.

B cyneOHO-icuxuaTpuyeckoi MpakTUKe, UMEET MECTO OIIMOOYHOE MHEHHE
Cpell HEKOTOPBIX ICUXHATPOB O HEOOXOAMMOCTH NPHU3HAHUS HEBMEHSIEMBIMU

OOJIBIIMHCTBA JIUILI, OOJICIOUIMX U300 PEHUEH, HECMOTPS Ha TO, YTO MHOTHE U3 HUX
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B MOMEHT COBEpIICHUS MNPECTYIUIEHHS JIOCTATOYHO XOPOIIO COIMAJIBbHO
aJalTUPOBAHbI U OCO3HAHHO YIIPABIIAIOT CBOMM MOBEICHHUEM.

PaccmoTpenne mOHATHIM BMEHSIEMOCTM B JIMTEPATypE, a TaKXKE AaHaJU3
JAHHBIX MPAKTUKHU TO3BOJIAET TOBOPUTH O TOM, YTO BMEHSIEMOCTbH - HE TOJBKO
HEOThEMJIEMBIN NPU3HAK CYObEKTa MPECTYIIEHUS, HO MOHATHE, Kak oTMevaeT P.H.
MruxeeB, MHOIOTPAaHHOE, JOBOJBHO €MKOE M MHOTOACIEKTHOE KaK IO CBOEMY
COAEPKAHUIO, TaK U MO 3HAYCHUIO, KOTOPOE OMPEAEIAETCS HA OCHOBE TOJIKOBAHUS
MPABOBBIX HOPM, IPEAYCMOTPEHHBIX B YTOJIOBHOM 3aKOHOIATEILCTBE.

B cBoto ouepenb, BHYTPEHHEE COJIEPKAHUE MOHSTHSI BMEHSIEMOCTH, KOTOPOE
NoJApa3yMeBaeTCsi B YrOJIOBHOM 3aKOHE, PAacCKpbIBA€TCA, KaK U IOHSITHE
HEBMEHSIEMOCTH, TIOCPEJACTBOM HAJIMWYUS COBOKYNHOCTH JIBYX KpPUTEPHUEB:
IOpUIMYECKOTO Y MEAUIIMHCKOTO.

bonee mompoOHO, Ha Haml B3I, KPUTEPUM BMEHSIEMOCTH B HallleM
yrOJIOBHOM MpaBe ObLIH IPOaHATU3UPOBaHbI U onrcanbl P.. MuxeeBbIM, KOTOPBIN
Jan W pa3BepHyTOoe omnpeneneHue BMmeHsemocTu. [lo ero mHenuto, (opmyna
BMEHSIEMOCTH JOJDKHA COCTOSITh M3 COBOKYITHOCTH JBYX KPUTEPUEB, OJHUM H3
KOTOPBIX SIBIISIETCS FOPUIWYECKUN, APYrod MEIUIUHCKUUA. B CBOKO ouepensb,
IOPUANYECKUN  KPUTEPUM  BMEHSIEMOCTH  XapakTEpPU3YKOT TpHU  IIPU3HAKA:
WHTEJUIEKTYaIbHbIN, BOJICBOW U AMOLIMOHAIBHBIM.

JIOMHUHUPYIOLIYIO POJIb B IOPUIAMYECKOM KPUTEPUU BMEHSIEMOCTH WIPAIOT
VHTEJUICKTYaJbHbIM W BOJIEBOM NPU3HAKH, KOTOPBIE HOJLKHBI PACCMAaTPUBATHCS
00513aTEIHPHO B COBOKYITHOCTH U C YY€TOM IMOIIMOHATLHOTO TIPU3HAKA.

MenuuuHCKHN KpUTEPU BMEHSIEMOCTH, KaK IPABUIIO, IPEAIIONATaeTCs U, 110
YTBEPKIEHHUIO aBTOPA, XapaKTepU3yeT MCUXUUECKOE COCTOSIHUE (3A0POBbE ) JIUIIA BO
BpEMsI COBEpIICHUS WM OOIIECTBEHHO OMAcHOTO JesHusA. JIaHHBI TpU3HAK
SBJISICTCS TTOKA3aTEJIEM TaKOTO COCTOSIHUSI TICUXMKH JIMLA, KOTrJla OHO HAaXOJUTCS B
3IpaBOM pacCyJIK€ U OHMMAET CBOM JCUCTBUS W NMPHU HAJTUYMUA HE3HAYUTEIBHBIX
pacCTpOWCTB B IICHUXHMKE, HE HCKIIOYAIOMNX BMeHsAeMOCTH. (CleaoBaTesbHO,
MEIULIMHCKAN  KPUTEPUM, KOTOPBIM  BCEraa NOAPA3yMEBaeTCs, JOJKEH

pacCMaTpuBaTbCAd HE H30JIHMPOBAHHO, a@ B COBOKYIIHOCTH C OPpHINYCCKHUM
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Kputepuem, o0pas3ysi B 3TOM COUYETaHUHU WK JAHHON KOHCTPYKIMHU camy GhopMyIy
BMEHSAEMOCTH.

BMensieMocTh Kak IIPU3HAK, XapPaKTEPUIYIOMIUMKA JIMIO, COBEPIIMUBIIEE
MPECTYIUICHUE, JAaeT OCHOBAaHHWE CTaBUTh BONPOC O €ro BHUHOBHOCTH, a B
JanbHEHIeM, ClIeI0BaTENbHO, 00 YTOJIOBHOM OTBETCTBEHHOCTH U HAKa3aHUH, T. €.
YCTaHOBJICHHWE BMEHSIEMOCTHU MPECTYMHUKA KaK Obl IPEANIECTBYET YCTAHOBICHHUIO B
COOTBETCTBUM C TMPHUHIMIIAMH YTOJIOBHOTO 3aKOHAa €ro BHHOBHOCTH, KOTOpas
JIOKA3bIBACTCS KaK Ha CTAJIMM MIPEBAPUTEIHLHOIO CJIEICTBUS, TAK U B CY/IE.

Cawm ke nmpuHUUI BUHBI npenycMoTpeH B cT. 5 YK P®, B koTopoili cka3aHo,
YTO JIMIO MOJJICKUT YrOJOBHOM OTBETCTBEHHOCTH TOJBKO 3a T€ MPECTYIUICHUS U
HACTYMHUBIIKME OOIIECTBEHHO OMAacHbIE MOCIEICTBUS, TI0 KOTOPbIM YCTAaHOBJIEHA €T0O
Buna ! . CrenoBaTenbHO, CIIOCOOHOCTh JHMIA IOHAMATh COBEPIIAEMOE MM
NPECTYIIHOE JIESTHUE W TPUHUMATh OCO3HAHHBIC pPEIICHUS B TPOIECCE €ro
COBEpIIEHUSI CIYXUT OCHOBAaHHMEM JUIsl TPU3HAHMUS CYObEKTa TPEeCTyIUICHUS
BUHOBHBIM B YMBIIINIECHHOM WJIM HEOCTOPOKHOM OOIIECTBEHHO OMACHOM JIESTHUH, T.
€., KOrJia JINIO OBLJIO BMEHSIEMO.

Ecam ke Mo nAeicTBOBaJO B COCTOSIHUM HEBMEHSEMOCTH, TO BHHA
otcyTtcTByeT. Ilpu 3TOoM, cornacHo 1. 2 4. 1 ct. 68 YIIK P®, BUHOBHOCTH JHIIa,
COBEPIIUBIIETO MPECTYIUICHHE, SBISAETCA OOCTOSTENBCTBOM,  MOJJICKAIIUM
JOKa3bIBAHUIO TI0 YrOJIOBHOMY Ji€Jly Kak MpH THPOU3BOACTBE JIO3HAHUS,
MPEIBAPUTETLHOTO CJIEACTBUS, TaK M Pa30UpaTebCTBE YrOJIOBHOTO Jieja B CYIE.
’BHHOBHOCTb K€ JIMIIA, COBEPUIMBIIETO NPECTYIIEHHUE, MOKET OBITh YCTAHOBIIEHA
YKa3aHHBIMH OPTaHaMH TOJIBKO JIMIIB [TOCIIE€ PELICHHS BOIIPOCA O €r0 BMEHIEMOCTH,
HEBMEHSIEMOE K€ JUII0 HE MOKET OBITh BUHOBHO M, cornacHo cT. 21 YK PO, ne
MOJJIEXKUT YTOJIOBHOM OTBETCTBEHHOCTH.

Bwmensiemocts, mo wmHenuto B.C. OpnoBa u P.U. MuxeeBa, siBisercs

HEOOXOMMMOW TPEANOCHUIKOW JIJIi  yCTAHOBIEHWS BHHOBHOCTH CYOBEKTa,

1 Cm.: Yronosusiii koneke Poccuiickoii @enepamun ot 13 urons 1996 1. N 63-D3.
2 Cm.: YromosHo-TIpolieccyanbHblii kogeke Poccuiickoii ®enepanuu or 18. 12. 2001 Ne 174-D3
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HaYagbHBIM 3BE€HOM B OOIIEW Memu: BMEHSIEMOCTb, 3aTeéM BHHA, IIOTOM
OTBETCTBEHHOCTH .

Takum  oOpa3oMm, yCTaHOBJIEHHME BCE€X OOCTOATENBCTB Jeja Ha
MpeABaApUTEILHOM CJEACTBUM M B CYJIeOHOM pa30upaTeiabCTBE, a TaKkKe
3aKIIIOYEHUE  CyACOHO-TICHXHATPUUYECKON OKCHEPTU3bl  al0T  BO3MOXKHOCTH
CyIeOHO-CIIEICTBEHHBIM ~OpraHaM peliatb BOMNPOC O BMEHSEMOCTH  WJIH
HEBMEHSIEMOCTH JIMIIa, COBEPUIMBIIETO TMPECTYIJICHHE, a 3aTeM YyKe, B clydae
BMEHSIEMOCTH JIMIIA, JOKa3blBaTh OCO3HAHHOCTh JEWCTBUH U CIHOCOOHOCTH
PYKOBOAWTh WMHU TP COBEPIICHHH TPECTYMHOTO JACSHHS YMBIIUICHHO WU TI0
HEOCTOPOKHOCTH, T. €. BHHOBHO. [103TOMY BpSiI T MO’KHO TOBOPUTH O BAHOBHOCTH
JWIA, COBEPIIMBIIETO OOIIECTBEHHO OMACHOE JEesHHWe, eCJI B Ipolecce
IIPEIBAPUTEILHOTO CIEICTBUS U JO3HAHMS HE YCTAHOBIEHA €r0 BMEHAEMOCTB?,

YcTaHOBJICHHE B3aMMOCBS3M BMEHSIEMOCTH W BHHBI II0O3BOJISIET OoJee
rTy00KO pa3oOpaThCs B CaMOM CYOBEKTE MPECTYIUICHUsI KaK dJIEMEHTE COCTaBa, a
TaK)Ke B €ro COJCp)KAaHUH W YTOJIOBHO-TIPABOBOM XapaKTEPHCTUKE HE TOJBKO C
MO3WIMIA HAYKH YTOJIOBHOTO TpaBa, HO U C IMO3WUIUN MEIUIIUHBI U TICUXOJIOTHH.
Takum 00pa3oM, TOJIBKO MOCIIE TIPEIBAPUTEIHLHOTO PEIICHUS O BMCHSIEMOCTH JIUIIA,
COBEpIIMBIIETO OOIIECTBEHHO OMAacHOE JCSHHE, MOXHO CTaBHTh BOIPOC O €T0
BUHOBHOCTH, TIOTOMY 4YTO KaK BHHOBHBIM, TaK ¥ HECBHHOBHBIM MOXET OBIThH
NPU3HAHO, KaK MPAaBHJIO, BMEHSIEMOE JIUIIO.

OTcrona cnocoOHOCTh JIMIAa OCO3HABATh CBOE IMPOTHBOIIPABHOE MOBEICHHE,
BBIPQXKEHHOE B COBEPUICHUH YMBILIUIEHHOTO WJIM HEOCTOPOKHOTO MPECTYIIICHUS, U
PYKOBOAUTH CBOMMH JACUCTBUSMHU SIBISETCS TaKKe M OCHOBAHHUEM JUIsS pEIICHUs
BOMPOCA O MPUBJICYECHUH €TO K YTOJOBHOW OTBETCTBEHHOCTH.

CrnenoBaTesnbHO, YTrOJIOBHOM OTBETCTBEHHOCTH MOXET TOJBEPTHYTHCA
TOJBKO BMEHSEMOE JIMIIO, COBEpIIMBIIEE Kakoe-nubo rmpectymuieHue. B

cooTBeTCTBUH CO CT. 8 YK P® 0CHOBaHUME yroJIOBHOM OTBETCTBEHHOCTH BO3HUKAET

1 Cwm.: Yromnosroe mpaBo. O0mas gacth: YueOnuk / mon. pex. JI.B. Maoramogoit. - M.,: UHOPA - M: KOHTPAKT,
2004.
2 Cm.: VronosHoe npaso. O6mmas yacTs: YueOuuk / nox. pen. JI.B. Muoramosoii. - M.,: UTH®PA - M: KOHTPAKT,
2004.
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C MOMEHTAa COBEpUICHHUS JMIIOM JEsSHHUSA, KOTOPOE€ COJIEPNKHUT BCE NPU3HAKU
(371eMeHTBI) cocTaBa MPECTYIIIEHUs (00BEKT NPECTYIUICHUS, 00bEKTUBHAS CTOPOHA,
CyOBEKTHBHAs! CTOPOHA U CYOBEKT MPECTYIUICHHUS ), IPETyCMOTPEHHBIE YT'OJIOBHBIM
3akoHOM *. CaMO JKe IIPECTYIUICHHE - 3TO FOPUAMYECKUH (DaKT, IIPU HAIUYHU
KOTOPOTO BMEHSEMOE M BHUHOBHOE JIMIIO CTAHOBHUTCS OOS3aHHBIM IOJIBEPIHYTHCS

IPUHYINTENBHOMY BO3IEHCTBHIO CO CTOPOHBI TOCYIAPCTBA. >

1.2. OrpannyeHHasi BMEHSAE€MOCTh

B cootBerctBuu ¢ 4. 1 ct. 22 YK PO BMeHsiemoe UII0, KOTOPOE BO BpeMmsi
COBEpILECHUS MPECTYIICHUS B CUITY TICUXUYECKUX PACCTPOICTB HE MOIJIO B TTOJTHOM
Mepe OcCOo3HaBaTh (hAaKTUYECKUM XapakTep M OOIIECTBEHHYIO OMACHOCTh CBOMX
nevictBuil  (Oe3meiicTBUs) MO0 PYKOBOJWUTH WMH, TOJJICKUT YrOJOBHOMU
OTBETCTBEHHOCTH ° . B yKa3aHHOH HoOpMe pedb HIET 00 OrpaHuYeHHOI
(YMEHBIIIEHHOMN ) BMEHSIEMOCTH.

HoBast nns poccuiickoil COBpEMEHHOM YroJIOBHO-TIPABOBOM CUCTEMBI CT. 22
YK P® npemycmatpuBaeT BechbMa OpPUTHHAIBHYIO (QUTYpy, KOTOpas B
NIPABONPUMEHUTEIFHON TIPAKTUKE JOJDKHA paccMaTpuBaThCsl KaK —CYyOBEKT
IPECTYIUICHHS, HO 00JIaIafoIIMil crienalbHBIMKU CBOMcTBamMu. [1o cymiecTBy, 3TO
TPEThE JIMIIO B YTOJOBHOM IpaBe, CIIOCOOHOE COBEPIIUTH OOIIECTBEHHO OIMACHOE
NEesHUE: HapsAay C BMEHSEMBIM, IOJJICKAIIMM YIOJIOBHOM OTBETCTBEHHOCTH, U
HEBMEHSEMbIM, YIOJIOBHOM OTBETCTBEHHOCTM HE NOMJIECKAIIUM, [OSBUIOCH
3aHMMAIOIIEE TPOMEKYTOUHOE ITOJIOKEHUE JIULO C MCUXUYECKUM PACCTPOHUCTBOM,
HE WCKJIIOYAIOIIAM BMEHSIEMOCTH H, KaK TaKOBOE, MOMJICKAIIEE YrOJIOBHOU
OTBETCTBEHHOCTH, 4YTO M oOTMedaeTcs B 4. 1 ct. 22 YK P®. Bmecte ¢ Tem
BMEHSAEMOCTD JIMLA «OTATYEHA» ICUXUYECKUM PACCTPOMCTBOM, KOTOPOE, B OTINYHNE

oT paCCTpOﬁCTBa, XAPAKTCPHOI'0 AJIsd HCBMCHACMBIX, HC HOCHT IIATOJIOIHYCCKOI'O

1 Cm.: Yronosusiii koneke Poccuiickoii @enepamuu ot 13 urons 1996 r. N 63-®3
2 Cwm.: Kommenrapuii k VYromoBHomy Komekcy Poccwuiickoii ®enepamun (mocrateiinbiif). Ilom  pen.
A.B.bpwumanrosa. - M., 2012.
3 Cm.: YronoHbii kozeke Poccuiickoii @eepanuu ot 13 urons 1996 r. N 63-@3.
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XapakTepa, T.€. HE SBJSIETCS OO0JIE3HbIO. DTO MPUHLUUIHAIBHOE M B CYIIHOCTH
€IMHCTBEHHOE OTJIMYUE HEBMEHSIEMOIO OT JIUIA C ICUXUYECKUM PACCTPOMCTBOM, HE
MCKIIIOYAIOIIM BMEHSAEMOCTB .

[lcuxuueckasi maToIOTUs WK MICUXUYECKasi 00JIE3Hb PaCCTPAUBAET MCUXUKY
TaKUM 00pa3oM, YTO JIUIIO BOOOIIE HE CIIOCOOHO CO3HABAaTh OOIIECTBEHHO OMAaCHBIM
XapakTep CBOMX JACWCTBUM UM PYKOBOAUTH UMH. [Icuxnueckoe paccTpouCTBO, HE
SIBJISIFOIIEECS] MATOJIOTUEH, OKa3bIBAET HECKOJBKO «CMSITYEHHOE» BO3JCHUCTBHUE HA
NICUXUKY - CYOBEKT MOXKET CO3HaBaTh OOIIECTBEHHO OIMACHBIM XapaKTep CBOETO
MOBEJICHUS UM PYKOBOJUTH UM, HO B CHJTy COOTBETCTBYIOIINX HEPBHBIX MPOILIECCOB
OH HE B COCTOSIHUU JI€JIaTh 3TO B MOJIHOM MEpe, 4TO XapaKTEPHO ISl MOJIHOCTHIO
BMEHSAEMOT0 JINIIAZ,

OrpanuueHHass  BMEHSEMOCTh  YCTAHABIMBA€TCSI  HAa  OCHOBAHUHU
IOpUJIMYECKOT0, MEUIIMHCKOTO U BPEMEHHOI'O KPUTEPUEB.

Ilepexonst K IOpUOWYECKOMY KPUTEPUIO, MOXKHO CKa3aTb, 4YTO OH
chopmynupoBaH B 4. 1 c¢1. 22 YK P® kak HecrnocoOHOCTh JIMIa B TOJHOM Mepe
OCO3HaBaTh (DAKTUUECKUH XapaKTep U OOIIECTBEHHYIO OMACHOCTh CBOUX JEHCTBUMN
(6e3nelicTBHil) U PyKOBOAUTh UMH. FOpuandeckuili KpUTepuil 03HAYaAET, YTO JHUILO0
BCJIEJICTBUE TMCHUXUYECKUX PACCTPOICTB, HE HUCKIIOYAIOUIMX BMEHSIEMOCTH, HE B
COCTOSIHUU B TIOJIHOM Mepe O0CO3HaBaTh (PAKTUUYECKUU XapaKTep U OOIIECTBEHHYIO
OMACHOCTh CBOUX JCHCTBHM JINOO PYKOBOJAUTH UMHU.

IOpuanueckuii kputepuil XapakTepU3yIOT J1Ba IPU3HAKA!

- UHTEJUICKTyaJIbHBIM TPU3HAK CBUAETEIBCTBYET O TOM, YTO JIMIIO, B MOMEHT
COBEPIIIEHUS MPECTYIUICHUS ObUIO HECTIOCOOHO /10 KOHIIA TTIOHUMATh CBSI3b MEXKIY
COBEPIIAEMbIM UM JIETHUEM U HACTYNUBIIUMU MOCIIEICTBUSIMU;

- BOJICBOM TMPHU3HAK 3aKIIOYAETCS B TOM, YTO JIUIIO HECTIOCOOHO B TIOJTHOM
MEpe PYKOBOAUTH CBOUMH JIEMCTBUSIMU.

I[J'IH YCTAaHOBJICHUA IOPUANYCCKOI'O KPUTCPHUA JOCTATOYHO OAHOTIO IIPHU3HAKA.

1 Cm.: Aprynosa I0.A. Tlpumenerre HOpMbI 00 OrpaHUUIeHHOI BMeHsemocTH. // Poccuiickas FOctumus. - Ne 7. C.
187. 1998r.
2 Cm.: Cynebnas neuxuatpust: Yuebnuk / Ion. Pex. Ipod. A.C. Jimutpuesa, npod. T.B. Knumenko. - M.:
Opucts, 2002.
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MenuuUHCKAN  KPUTEPUM  OTPAaHUYCHHOM  BMEHSIEMOCTH  CXOXK  C
MEIULMHCKAM KPUTEPUEM HEBMEHSAEMOCTH:

- XPOHMUYECKOE IICUXNYECKOE PACCTPOMCTBO;

- BPEMEHHOE TICUXUYECKOE PACCTPOMCTBO;

- caboymue;

- UHOE PacCTPOMCTBO IICUXUKHU.

MenuuuHckuii  Kputepuid  00pa3yloT MpekJae BCEro HapylleHUs B
MHTEJJIEKTYaIbHOM U SMOIMOHAJIBHO-BOJIEBOU cepe, He TO3BOJIAIONINE B TOJTHOM
Mepe OCO3HATh CBOU MOCTYIKU U PYKOBOJIUTh UMHU.

[lono6HOE cocTOsiHME MOXKET ObITh MpPU HAPYUICHUSX HWHTEJIEKTa Kak
CIIOCOOHOCTH YeJIOBEKa MPUMEHSTh 3HAHUS U OMBIT B TPAKTUYECKON A TEIBHOCTH,
B YaCTHOCTH, CTaBUTh 3aJa4H, BBITEKAIOIIUE U3 PEaJbHOM IEHCTBUTEIBHOCTH, U
YCHEIIHO peIlaTh HUX.

PaccrpoiicTBa aMOIMOHANBHON cepbl MOTYT BBIpaXaThCsi B O€3MOTUBHOM
U3MEHEHUU HACTPOCHUs, B HEAJEKBATHOM 3MOLMOHAIBHOM pe3oHaHce. [Ipu aTom
OHM HE BCerga JOCTUTalT TOM CTEIEHW, KOTOpas IOJHOCTBIO WCKIIHYaeT
CIIOCOOHOCTh YENOBEKAa PYKOBOAUTH CBOMMHU JIEUCTBUSAMH. Takue HapylIeHUS
MHTEIJIEKTYaIbHOM, SMOIIMOHAIIEHO-BOJIEBON cepbl HE UCKIIOYAIOT CIIOCOOHOCTH
KOHTPOJIUPOBATH, 00IYMBIBATh CBOU JCUCTBUS, PYKOBOJAUTH HMH.

['maBHBIM  OTIMYWTENIBHBIM NPU3HAKOM OrPAaHUYEHHONM BMEHSIEMOCTH
ABJISIETCS BO3MOXHOCTB JIMIIa OCO3HABATh CBOU JIEUCTBUA, PyKOBOAUTH UMH, HO B
CHJIy TCHUXHMYECKOTO 3a00JeBaHMs OrpaHHYEHa CIIOCOOHOCTh K TIOJHOLIEHHOM
IICUXUYECKOW  NeATeNbHOCTH. Hanuume  MEIMIMHCKOrO  KpUTEpHs — Kak
IICUXUYECKOTr0 3a00J1€BaHUS U IOPUIUYECKOTO0 KPUTEPHUS KAaK CIIOCOOHOCTH XOTh U
HE B TIOJIHON Mepe, HO OCO3HABATh CBOU JeHCTBUS (0€37eiCTBIE), pYKOBOJAUTH MU
o0ycnaBiIrBaeT BO3MOXKHOCTh NMPHUBJICUEHUS JIMIA K YTOJIOBHON OTBETCTBEHHOCTH.
MenuuuHCKAN KPUTEPUHM HEBMEHAEMOCTH BBICTYNIAET B BHUJE KOHKPETHOIO
0O0JIE3HEHHOI'0 COCTOSIHUS TICUXUKH, KOTOPO€, B MOMEHT COBEPLIEHUS OOIIECTBEHHO
OMACHOIO JESHUS, IMOJTHOCTBIO OJOKHPYET IMPOLIECC OCO3HAHUS OOLIECTBEHHOM

OMacHOCTH JEUCTBHM MO0 mpoliecc pykKoBojcTBa MMH. [Ipu orpaHuueHHOU ke
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BMEHSEMOCTH, IICUXUYECKHE OTKJIOHCHUS JHUIIb YAaCTUYHO JHUIIAKT JIMLO
BO3MOKHOCTH OCO3HAHHS (paKTHMUECKOTO XapaKTepa CBOMX JEHCTBUIA. !

OrpaHnueHHass BMEHAEMOCTb HE SIBJISIETCA MMPOMEKYTOUHOM CTAUECH MEXKIY
BMEHAEMOCTBIO M  HEBMEHSEeMOCTbI0. (OHa yCTaHAaBIMBAETCS B  paMKax
BMEHSIEMOCTH, TaK KaK Yy OIPAHMYEHHO BMEHSIEMOTO JHMLA COXPaHSIETCsA
BO3MOXKHOCTh OCO3HAHUSI OOINECTBEHHOW OMACHOCTH CBOUX JICUCTBUU U
BO3MOKHOCTb PYKOBOJUTH UMHU.

OrpaHuueHHas BMEHSIEMOCTh YCTAaHABJIMBAETCS TOJIBKO CYJIOM Ha OCHOBaHUHU
cyneOHoM MICUXOJIOTO-TICUXUATPUIECKON JKCIIEPTHU3BI. [Tcuxuyeckue
pacCTpOMCTBA, HE HCKIIOYAKOIIAE BMEHSIEMOCTH, HE SIBIIAIOTCS OCHOBAHUEM IS
OCBOOOKIEHUS OT YTOJOBHON OTBETCTBEHHOCTH.

N3 »>THX 3aKOHOJATENBHBIX IMIOJIOKEHUM CIEAYET, YTO OrPAHUYCHHAS
BMCHSIEMOCTh HE SBJISIETCS OOJIE3HBIO, a TPEACTaBIseT CO0OM MCUXUUECKOe
PacCTPOUCTBO, SIBJISIETCS COCTOSIHUEM BMEHSEMOCTHM M HE HCKIIIOYAET YrOJIOBHOU
OTBETCTBEHHOCTHU. JIMIIO C NCUXMYECKMM PACCTPOMCTBOM IIOJJICKUT YIOJIOBHOM
OTBETCTBEHHOCTH B CHIIy TOTO, YTO OCO3HAET CTENEHb 0OIIECTBEHHONW OMAaCHOCTH U
PYKOBOJIUT CBOMMHU JCUCTBUAMHU, HO B CHJIy CBOETO PacCTpPOMCTBA, HE B IMOJIHOU
mepe. OrpaHuyeHHass BMEHSEMOCTb YUHUTHIBAETCA CYAOM IIPU Ha3HAYCHUU

HaKazaHugd HW MOXKCT TaKXC CIYKUTb OCHOBAHHCM IJIA IIPUMCHCHHA MCP

MeIMIIMHCKOrO XapakTepaZ.

Lo Aprysosa F0.A. [Ipumenenne HOpMBI 00 orpanudeHHoN BMeHsieMocTH. // Poccniickas FOctumms. - Ne 7. C.
189. 1998r.
2 Cwm.: Cynebnas nicuxuarpust: Yuebnuk / [Tox. Pen. IIpod. A.C. imutpuesa, mpod. T.B. Kinumenko. - M.
Opucts, 2002.
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I'IABA 2. HEBMEHAEMOCTD B YT'OJIOBHOM IIPABE

2.1. IlonsiTHe M KPUTEPHUHU HEBMEHSIEMOCTH

HesmensiemocTts, B cooTBeTcTBUM C 1.1 cT. 21 YK PO, cocrosiHue nuia, rnpu
KOTOPOM OHO HE MOTJIO OCO3HaBaTh (PAKTUYECKUM XapakTep U OOILECTBEHHYIO
OMACHOCTh CBOMX JedcTBUU (Oe3aeicTBUsA) AMO0 PYKOBOAUTH MMM BCIIEICTBHE
XPOHUYECKOTO  ICUXUYECKOTO  PACCTPOWCTBA, BPEMEHHOTO  ICHUXUYECKOTO
paccTpoiicTBa, c1aboyMus 1160 HHOTO GOJNIE3HEHHOTO COCTOSHMS ICUXUKH. !

JIJist yCTaHOBJIEHUS U COXPaHEHUS MOHATUI OOBIYHO UCTIONB3YIOT HECKOJIBKO
BOKHEUIIIUX TPHUHIIMIIOB, KOTOPbIE HMX MOJJACPKHUBAIOT, HAIPUMEp, TaKHe Kak
3aKOHHOCTBh M CIPaBEIJIUBOCTh. [IpU M3ydyeHUM TOHSATHS HEBMEHSEMOCTH HYKHO
YEeTKO pa3rpaHUYMBaTh 3aKOHHYI0 00OCHOBAHHOCTh €r0 U (PaKTHUYECKOE COCTOSTHUE
TOTO WJIK UHOTO JIHIIA.

B mMeaunuHCKON MpakTUKe TEPMHUH «3aKOHHOCTBY» UMEET HEMHOTO JIPYTYIO
TPAKTOBKY, Y€M B IOPUCHPYACHIIMU. ITO 00YCIOBIEHO TE€M, YTO BCE€ TPEOOBaHMS,
KOTOpBIE TOJTBEPHKAAIOTCS MEAUIIMHCKUMU 3aKIIOYEHUSIMU WJIM  BBIBOJIAMH
HKCIIEPTHBIX KOMHUCCHUW HampaBlieHbl Ha TOJIJEPKAHHE YK€ YCTAaHOBJICHHBIX
3aKOHOJATENbHBIX TMOJOKEHUM, TAKMX KaK OCHOBAHMSI MPUBICYEHUS K YTOJOBHOM
OTBETCTBEHHOCTH, HA3HAUYCHNE HAKA3AHUSI UM OCBOOOXKIECHUE OT HETO, KaKue-1100
WHBbIE TPABOBbIE TIOCIEACTBHUS, CBA3aHHBIE C  OOIIECTBEHHO-TIPABOBHIMU
OTHOLLIEHUSIMHU.

[Ipu onieHKE 3aKOHOJATEIBHBIX HOPM HEJB351 C YBEPEHHOCTBIO CKa3aTh, UTO
MIPUMEHEHUE MEAUIMHCKON MPAKTUKHU B IOPUCIPYACHIUU HE CO3JACT BO3ZMOXKHBIX
HETOYHOCTEe. MeXy AaHHBIMU OTpacisiMu, cdepa IAeATETbHOCTH KOTOPBIX, B
HEKOTOPBIX CUTYaIMsIX, OUYE€Hb TECHO MEpEeIUIeTaeTCs JODKHA OBITh 3aKperieHa
byHIaMEeHTaTbHBIMU TMPUHIUIIAMA W TPEOOBAaHUSIMH W TIPABWIIBHBIM HAy4YHO-

MMPAKTUHYCCKUM IIOAXO0J0M.

! Cm.: Yronousbiii kozeke Poccuiickoii @eneparmu ot 13 uronst 1996 1. N 63-03.
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[TonsTHHE HEBMEHAEMOCTH IIPOLLIO AOJTUM IIYyTh CTAHOBJICHUA. V3HAaUaIbHO
OH pacCMaTpUBAJICS TOJBKO KaK MEIMIMHCKOE OIpEICIICHUE W HAMOJHSIICS
COJIEp’)KaHMEM COOTBETCTBYIOIIUM cdepe mnpumeHenus. B Hauvane 60-x T070B
MOHSATHE HEBMEHSEMOCTH TMOAMEHSIOCH COACPKaHUEM CJIa00yMUsl, 4TO SIBIISAECTCS
HEBEPHBIM CO CTOPOHBI NMOHUMAHHUS W PA3TPAHUYECHUS] TMOHITUHA BMEHAEMOCTH,
OTPAaHUYEHHON BMEHSIEMOCTH U HEBMEHSIEMOCTH KaK TaKOBOM.

B nporecce pazButus cyaeOHON MCUXUATPUM U HAYKH YTOJIOBHOTO MpaBa B
YYEHUHU O HEBMEHSIEMOCTH JIETAIU3UPOBATIOCh U YTOUHSIOCH JAHHOE COCTOSIHUE,
KOTOpOE€ MOHUMAJIOCh U TPAKTOBAJIOCH YYEHBIMHU HEOJHO3HAYHO, B OCOOCHHOCTH
KOTrJia peyb IJIa O KpUTEPUSAX HEBMEHsAEMOCTU. He ciydailHO B HayKe yroJIOBHOTO
nmpaBa HAOJIOJAETCS Pa3HbIM MOJXO0J YUYEHBIX U MPAKTUKOB K BhIPAOOTKE CaMoro
MOHATHS HEBMEHSEMOCTH UM PACKPBITUIO €ro BHYTPEHHETO COJIECpKaHMUS.
HeBmeHsiemblil sIBIsieTCS IMYHOCTBIO, OH HE BBIMAAAeT U3 cephl COIUATbHBIX
OTHOLIEHHIi ¥ IIPaBOBOIO PETYIUPOBAHHSL. .

[ToHsiTHE HEBMEHSAEMOCTH CKJIAABIBAETCS U3 ABYX KPUTEPUEB, COBOKYITHOCTh
KOTOPBIX M XapaKTEePU3YET 3TO COCTOSTHUE: IOPUANYECKOro (IICUXOJIOTUYECKOTO) U
MEULMHCKOTO.

I. ¥Opuguyecknii (IICUXOJIOTUYECKHUI) KPUTEPUN ONPENENACTCS ABYMS
NPU3HAKAMHU: UHTEJUIEKTYaIbHBIM U BOJIEBBIM.

a) VHTemnexkTyallbHBI  NpU3HAK  TIpeArnojaraeT  HEBO3MOXXHOCTH
(HECTIOCOOHOCTD) JUIIA OCO3HABATHh OMACHOCTH CBOETO JEHCTBUS (0e31eiCTBUS).
DT0 Ka4eCcTBO MCUXUKU O3HAYAET OTCYTCTBHE Y JIUIIA CIOCOOHOCTH MOHUMATh Kak
(aKTUYECKYI0 CTOPOHY COBEpIIIAEMOTO JESHUS, TaK U €r0 COIHAIbHBIA CMBICI.
Henonumanue coxmepxaHusi (HaKTUIECKOW CTOPOHBI CBOETO JEHCTBUS WITU
0e37eiCTBUSI OOBIYHO O3HAYAET HEMOHMMAHWE WM MPUYMHEHHOW CBSI3U MEXKITY
COBEPIICHUEM JICSTHUSA U HACTYIUBIIUMHU MOCIEACTBUSIMU (HE OCO3HAET, YTO JIUIIAET

MMOTCPIICBIICTO )KNU3HHU, OTHUMACT Y HCTO UMYIICCTBO U T.I[.).

1 Cwm.: HlumkoB C.A. TToHATHS «BMEHSAEMOCTE» U «HEBMEHSIEMOCTEY» B CICICTBECHHON CyeOHON U SKCIIEPTHON
npakTHke // 3akoHHOCTS. - Ne 6. C. 235. 2000.
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OnHako BO3MOXKHO M PAaccOIVIaCOBaHUE, KOTJa OCO3HAHUE (PaKTHUYECKOIO
XapakTepa COBEpIIAeMOr0 JACSHHS HE CONPOBOXKIACTCA MOHMMAHHUEM €ro
OOILIECTBEHHOI OMAaCHOCTH, YTO B OCOOEHHOCTH XApPAaKTEPHO M OOJIE3HEHHOU
MICUXUKH. DTO MPEIONPEAETCHO TEM, UTO JIJIsl OCO3HAHUS (PaKTUIECKOTO XapaKTepa
JCsTHUSI ¥ er0 OOIEeCTBEHHOW OMACHOCTH HEOOXOAMMBI pa3Hble YPOBHH 3HAHWUS,
TpeOyrolue pa3Hoi cmocOOHOCTH K YCBOEHUIO HH(OpMaIUu.

['maBHOE B coaepXaHWHM WHTEIUIEKTYaJbHOTO TPU3HAKA 3aKIIFOUaeTCs B
HETIOHUMaHHUH JIUIIOM COIIMATIFHOTO CMBICA CBOETO JICSIHHUS, TO €CTh B OTCYTCTBUU
NOHMMaHUsl €ro OOIIECTBEHHO-OMACHOTO XapakTepa. B CBs3M ¢ 3TUM BIOJHE
BO3MOKHBI CITydaW, KOTJa JIMI0, CO3HaBas (HaKTHUYECKYyI0 CTOPOHY CBOETO
MOBEJICHUS, HE OCO3HAaeT €ero OOIIECTBEHHOW omacHocTH. Tak, cTpaaarouiuii
OTIpe/ICTICHHBIMU TICUXWYECKUMHU 3a00JIeBaHUsAMU (HampuMmep, Mu30ppeHueii)
MOJKET OCO3HaBaTh, YTO JIUIIAET KU3HU YEIOBEKa, HAIPUMEp, ITyTeBOr0 pabovero,
COBEpPIIAIOIIETO OCMOTP WM PEMOHT >KEIEe3HOAOPOKHOTO, HO BOCHAJIEHHOE
IICUXMUYECKOH O0JIe3HBI0 BOOOpakeHUE CyOBEKTa CBSI3BIBAET 3TO HE C COBEPIICHUEM
npecTyruieHus (youicTsa), a ¢ mpeaynpexIeHueM, Kak eMy Ka)KeTcsl, COBEpIICHUS
TEPPOPUCTHUUECKOTO aKTa (KpyLICHHE 10e3/1a). B CBS3M ¢ 3THM JIUII0 CYUTAET CBOU
JICUCTBUSL  BBINIOJHEHHEM  OOIIECTBEHHOTO J0JTa, a HE COBEpPUICHUEM
npecTyIieHus .

VYpoBeHb CO3HaHUS, YIUTHIBAEMbI IPU PEIIEHUU BOIPOCA O BMEHAEMOCTHU-
HEBMEHSEMOCTH, MPUMEHHUTEIBPHO K XapaKTePUCTHKE HHTEIIEKTYaJIbHOTO
IpU3HAKa FOPUIUYECKOT0 KPUTEPHUS, MOXXHO YCTAaHOBHUTH C IOMOILIBIO TEOPHH
MOHMMaHUs, pa3pabOTaHHOW Ha JOCTATOYHO BHICOKOM YpPOBHE IICHXOJIOTaMHU U
¢unocodamu. C nmo3unuu 3Toi TEOPUN UMEETCS YEThIPE YPOBHS MOHUMAaHMS:

- CIIOCOOHOCTP K OCMBICICHHOMY BOCHPHUSATHIO BHEUIHEH CTOPOHBI

OPpUANYCCKH 3HAYMMBIX SIBIICHUI (BpeMH, MCCTO, ITOCJICAOBATCIIbHOCTD COOBITHH U

zip.)
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- OCO3HAHUE TOTO, YTO (DAKTUYCCKU COBEPIIACT CYOBEKT B JAHHBIH MOMEHT
BpPEMEHU;

- OCO3HAHUE CONHMAIBHOTO 3HAYCHUS FOPUIMUECKHA 3HAUNMBIX SIBJICHUMH;

- JIMYHOCTHBIA CMBIC]I IOPHJIMYECKH 3HAYMMBIX COOBITUH HAa YPOBHE HX
COLMAIbHBIX 3HAYEHUM.

VYka3biBaeTcs, 4TO JJIsl BBIBOJIa O CIOCOOHOCTU OCO3HABaTh (DAKTUUECKUI
XapakTep U OOIIECTBEHHYIO OMACHOCTh CBOMX JIEMCTBUU HEOOXOJIUMO, YTOOBI BCE
NPHUBEACHHBIC YPOBHU MOHUMAaHUS OCTABAIMCh COXPAHHBIMHU, B TO BpeMs Kak IS
oOpaTHOTO BBHIBOJIA JIOCTATOYHO BBHISBUTH MOPAXCHUE HA JIIOOOM W3 JIAHHBIX
ypoBHsix_.

0) JlpyruM TpU3HAKOM FOPUINYCCKOTO KPUTEPHS SBISICTCS BOJICBOM, T.C.
HECITOCOOHOCTH JIMIA PYKOBOJIUTH CBOMMU JieHcTBUsIMU (Oe3aeiicTBueM). [lonooHoe
ObIBaCT MpPU HEKOTOPBIX BHUJAX OOJE3HEHHOTO PacCTPONCTBA TCUXUYECKOM
nesiTenbHOCTH. Hampumep, paccTpoicTBO BOjeBOM cdepbl MPU OTHOCHUTEIHHOM
CIIOCOOHOCTH  OCO3HABaTh OOIIECTBEHHYI0 OINACHOCTh CBOEro  JEHCTBUSA
(6e3nericTBus) HAOMIOMACTCS Y HAPKOMAHOB B COCTOSIHUM aOCTHHEHIIMH, TO €CTh
HAapKOTUYECKOTO TOJOJaHusl. OTh OOJbHBIE MOTYT IIETUKOM COXPAHSThH
CIIOCOOHOCTh CO3HABATh (DAKTHYECKYIO0 CTOPOHY JIEUCTBUS, KOTOPOE COBEpIIAETCS,
U JIaKe T[OHUMaTh €ro OOIIECTBEHHYIO OIACHOCTh, OJHAKO OHH TEPSIOT
CIIOCOOHOCTh PYKOBOJIUTH CBOMMH TocTynkamu. [lupoman, Hampumep, BO BpeMs
MOJ/KOTA KWJIOTO JOMa MOHMMAeT (DAKTHUECKYI0 CTOPOHY CBOETro TOBEICHHSI,
MPABWJIBHO OIEHWBAET OOINECTBEHHYIO OIMACHOCTh JCHCTBUS U €ro CIEICTBUH,
OJIHAKO OH HE MOXET PYKOBOJUTH CBOMMHU JIEUCTBUAMH. TakKe HE MOXKET yAepKaTh
ce0s 1 KJIETITOMaH, KOT/[a CITy4aeTcsi BO3MOXKHOCTh, OT CO0JIa3HAa COBEPIIUTH KPaXKy
qy>K0ro umymiectsa. [lomo6HOE paccTpoicTBO BOJIEBOU c(epbl BO3MOKHO TaK Ke
mpy TakuxX 3a00JIEBaHUSAX KaK SMUAECMUYECKAN HHIEDATUT, SIUJICTICUS U JIp.

YTronoBHBIA 3aKOH JJIA MPU3HAHUS HAIWYUSA OPUIUUYECKOTO KpUTEpHUs TpeOyer

19





20

YCTaHOBJICHHUSI HE 00s13aTEILHO 000UX MPU3HAKOB, a XOTS ObI OJTHOTO W3 HUX - TUOO
MHTEJUIEKTYaJIbHOT 0, JINOO BOJIEBOTO.

Oco3Hanue ¢GakTHYECKOro XapakTepa COBEpPIIAEMOro JESHUS MpeaArnojaraet
MMOHUMAaHHE BHEITHEW, MOBEPXHOCTHON CTOPOHBI MOCTYIKA, MIOHUMAaHUE TOTO, YTO
JIeaeT JUI0 B YTUIIUTAPHO-OBITOBOM CMBICIIE, HAIPUMEP HAHOCUT yIap, pa3pyliaet
WU TepeMeniaer umyiiecTBo. Oco3HaHHE OOIIECTBEHHOW OMACHOCTU JESHUS
MPEIOIaraeT OlEHKY €ro0 BHYTPEHHETO COJACPKAHUS C TOUKHU 3PEHUS BIUSHUS Ha
oO1iecTBeHHbIE OTHOMICHUs. OHO TpEAnoJiaraeT BHISICHEHUE, TTOUYeMY HaHOCUTCS
yJaap, B KaKUX LEJIX U T.II.

NHTEeeKTyanbHblii MOMEHT XapaKTepU3yeT BO3MOXHOCTh OCO3HAHUS
(hakTHYEeCKOTO XapakTepa M OOIIeCTBEHHON omacHOCTH AesHus. OH MOoKa3bIBaeT
CTEINEHb aJICKBAaTHOCTU (HEAJEKBATHOCTH) OTPAXEHHSI B COZHAHUM COBEPIIAEMOTO
JESHUS U €T0 COLMAIBHOTO 3HAYEHHS.

BoneBoii kputepHil oTpaxaeT BO3MOKHOCTh HAIPaBIATh CBOE IOBEICHUE B
COOTBETCTBUHM C MMEIOLMIUMUCS NPeICTABICHUAMHY. !

HeanekBaTHOoe  OTpakeHHWE  JCHCTBUTENIBHOCTH IIPU  PacCTPOMCTBE
MHTEIJIEKTYaIbHOU c(epbl CO3HAHUS HMCKIIOYaeT M BO3MOXKHOCTH PYKOBOJHTH
CBOMMH JeHCTBUSMHU. BMmecTe ¢ TeM UHTEIUIEKTyajdbHas H BoyieBass cdepsl
OTHOCHUTEJIBHO He3aBUCUMBI. [103TOMY aieKBaTHOE OTpakKeHUE AEHCTBUTEIBHOCTH
HE UCKIouaeT JedeKkToB Bosieu3bsBiIeHUs. [lomoOHBIE cllydan OTMeEuaroTcs,
HaIrpuMep, MPU HAPKOTUUYECKUX U AIKOTOJIbHBIX MICUX03aX.

B nureparype ormeuaercs, 4TO HOPUAWYECKUU KPUTEPUN HEBMEHSIEMOCTH
WUrpaeT JBOWHYIO POJIb:

1) onpenensier HacTosiee COAEPKAaHUE HEBMEHSIEMOCTH, TaK KaK TOJbKO OH
paspelaer onpeiesuTh, UK CO3HABAJIO JTUIIO0 B MOMEHT COBEPILIEHHS OOIIECTBEHHO
OTMacHOTO JeicTBUs (06e3aeiicTBuS) cBOM MericTBUS (O€3/1eCTBYS) U MIIK MOTJIa OHA

B 3TOT MOMCHT PYKOBOJIUTH MU,

1 Cwm.: Urnatos A.H. Yronosroe npaBo Poccnu. Obmias gacts: - HOPMA. 2000.
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2) ycTaHaBIMBAET TPAHUILY NCUCTBUS MEAUIMHCKUX KPUTEPUEB U TaKUM
00pa3oM MPOBOJUT IPAHUILY MEKAY BMEHIEMOCTBIO U HEBMEHSIEMOCTBIO.

MenuuuHCKAN KpUTEPUN HEBMEHIEMOCTH

MenuuuHCKUM KPUTEPUM HEBMEHSEMOCTH - 3TO IEPEYEHb NCUXUYECKUX
3a00yeBaHuil, KOTOpbIE pa3lenstoTcd Ha 4 TpYIIbl: XPOHHUYECKAsl JTylIEBHAs
00JIe3Hb, BPEMEHHOE PACCTPOMCTBO AYIIEBHOU NESITEIBHOCTH, CIa00yMHUE, UHBIC
00JIe3HEHHBIE COCTOSIHUSI.

a) XpOHUYECKHE TMCUXUUYECKUE 3a00JIeBaHUS BKIIIOYAIOT HEMPEPHIBHO WIIU
IPUCTYNOOOpa3HO  MPOTEKAIOIIUE  TICUXUYECKHe  3a00JIeBaHUs, HMMEIOIINE
TEHJICHIIMI0 K TPOTPECCHUPOBAHUI0O U TPUBOJAIINEC K TIyOOKUM U CHJIBHBI
JUYHOCTHBIM M3MEHEHHSM, K OTHUM 3a00J€BaHMSIM OTHOCAT JIIUJIETICHIO,
mU30(PEeHNI0, TPOTPECCUBHBIN Mapainy, MHU30(QPEHUI0, CTapueckoe claboymue,
NPECEHWIbHBIE TICUXO03bl W HEKOTOpPbIE JPYru€ TPYAHOU3ICUUMBIE WJIHU
HEU3NIeYNMbIe 3a00JIE€BaHUS.

6) K BpeMeHHBIM paccTpoilcCTBaM ICUXHUYECKON AESTEIBHOCTH OTHOCST
OCTpBIE TICUXMYECKHE 3a00JIeBaHUS, 3aKAHYMBAIOIIMECS BBI3JIOPOBICHUEM. ITO
AJIKOTOJIbHBIE [ICUXO03bl, PEAKTUBHBIE TICUX03bI (BO3HUKAIOIINE B OTBET HA KAKOE-TO
BHEILIHEE BO3JCHCTBUE), CHMIITOMATHUYECKUE MICUXO03bI (IICUXO03 SIBISETCS OJHUM U3
PU3HAKOB KaKOTO-TO 3a00JIeBaHMs, HAIPUMED, KEITYXH), 3TO KPATKOBPEMEHHOE
WM caMo 10 cebe mpoxosiee 3a0oaeBanne. Cro/1a OTHOCATCS «0€CCO3HATEIIBHBIC
COCTOSIHUS», TIOHUMaeMble OYKBAJIBHO, T.€. COCTOSIHHS OTCYTCTBHUSI CO3HAHUS, a
TaK)Ke MATOJOTHYeCKuil ad(PexT, maToJIOTUYECKOE OMbSHEHUE, HEKOTOPHIC BHUIBI
OCTPBIX TICUXMYECKHX pacCTPONCTB (HAIpUMEpP, AaJKOTOJbHBIA  JEIUpPHIl,
raJuliOIMHO3a), TapaHOWJAIbHbIE W PEAKTUBHBIE IICUXO03bl, HCKIIOYUTEIbHbIE
COCTOSIHHMS, U JP.

B) ['pynma 6071pHBIX cO c1aboymuemM 00BbEIUHSAET BCE CIyYand Pa3InYHBIX T10
MIPOUCXOXKIECHUIO CTOMKUX COCTOSIHUM CHUIKEHHSI MHTEJIEKTa, OCOOCHHO YPOBHS
CYXKJIGHMII W KpUTHKUA. B 3Ty e Tpyliy BXOIAT OOJIbHBIE CO CHUXKEHHOMU
CIIOCOOHOCTBIO WJIM HEBO3MOXHOCTBHIO aJanTUPOBAThCS B OOIIECTBE, claboymue

KaKk HCOOCTAaTOK IICHXHMKH OOOCHOBAaHHO BKJIIOYEHO B YHCJIIO IIPHU3HAaKOB
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MEIUIMHCKOTO KPUTEpPUS, TaAK KAaK B 3aBUCUMOCTH OT CTENEHU YMCTBEHHOT'O
HEJOpa3BUTHS (MM €ro CHWXXEHUs) CIadOyMHE MOXKET CBHJIETEIILCTBOBATH O
HEeBMeHsieMOoCcTH. TpeTbsa rpynmna OoJie3HEH, COCTaBISIONIMX MEAUIIUHCKUN
KpUTepuil, OOBEIUHSET BCE CIIy4auh Pa3JIMYHBIX IO HTUMOJOTUU COCTOSHUUN
CTOMKOTO  CHM)KEHHUSI  IICUXUYECKOW  JIESITEIbHOCTH,  COMNPOBOXKAAIOIMINXCS
MOPAXXECHUEM HHTEJUIEKTA, B MEPBYIO OYEPEAb MBIIUICHUS, NaMITH U KPUTHUKH,
HEOOpAaTUMBIMM HM3MEHEHHUSIMU JIMYHOCTH, BBIPAXKEHHBIM HAPYIICHHEM WU
HEBO3MOKHOCTBIO COIMATIBHOTO MPUCTIOCOOICHUSI.

r) ['pynma wuHBIX OOJE3HEHHBIX COCTOSHUM BKJIIOYAET Cly4au, He
SIBJISTIOIIIAECS] TICUXUYECKUMHU 3a00JI€BaHUSIMH, HO MPU KOTOPHIX €CTh T€ WJIN HUHBIC
HApYIICHHS TICUXUYECKOW JeATebHOCTH - TCUXomaTuu (YpOJCTBa XapakTepa),
NICUXUYECKUN MHPAHTUIIU3M (HE3PETIOCTh) M HEKOTOPHIE CIIyYan TIIyXOHEMOThI, 3TO
MICUXUYECKUE PACCTPOMCTBA, KOTOPHIE MOTYT OBITh KaK XPOHUYECKUMH, TaK H
BpeMEHHBIMH. K HUM OTHOCATCS, HalpuMep, HEKOTOphbie (OPMBI TICUXOMATHH,
NICUXUYECKUE PACCTPOIMCTBA, BBI3BaHHBIC WHQPEKIIMOHHBIMH 3a00JICBAaHUSMH,
AHOMAJIMM TICUXUKH Y TIIYXOHEMBIX, MOCJEJICTBUS YEPEIMHO-MO3rOBOM TPaBMBbl,
TpaBMaTH4YeCKas dHIieaaonaTus u ap.

3amada cyeOHOTO IICUXuaTpa - MOCTaBUTh MPaBWIBHBIN Tuarno3. Ho cam mo
cebe AMar”o3 eIie He peniaeT BOMPOoC 0 BMEHIEMOCTH. BOTBITMHCTBO ICUXUYECKUX
OoJie3HEH TMPOSBIAIOTCA CaMbIMU Pa3IMYHBIMH TIPU3HAKAMHU - OT JICTKUX, HE
MEIIAloMMX OOIIECTBEHHOM JKM3HHU, JO OYE€Hb TSKEIbIX, MPUBOAAIIUX K
WHBAIMJAHOCTH. TakoW WIHPOKWKA [AWAMA30H B TMPOABICHUAX TMCUXUYECKUX
pacCTpOMCTB €CTh, HANPUMEP, NPU OIHUJIEICUU, TCUXUUYECKUX PACCTPOMCTBAX
TPAaBMAaTUYECKOTO M COCYJAMCTOTO MPOUCXOXKAECHHS, TIOCIE IEPEHECEHHOrO
sHue(anuTa, npu onmuroppenun’.

JIroboe W3 TepeUYUCIICHHBIX 3a00JICBAaHUM WM HEJOCTATKOB TICUXUKH B
OTAEITBHOCTA MOKET OKa3aTbCAd JOCTATOYHBIM JUIi NPU3HAHUS  HATUYHUS

MEJIUIIMHCKOTO KpUTEpHUsI HEBMEHAEMOCTH. B 1ienom coBpemeHHas (HopMyInpoBKa
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MEUIMHCKOIO KPUTEPHSI HEBMEHIEMOCTH OXBATBHIBAECT 110 CYIIECTBY BCE BAPUAHTHI
MICUXUYECKOU NATOJIOTUH.

OTHeceHMEe NCUXMYECKOIO0 pacCTPOMCTBA K TOW WIM WHOW KaTErOpUM W3
Yyycja Ha3BaHHBIX HE MMEET CaMOCTOSTENBHOIO 3HA4YE€HUs Ui BBIBOJAA O
HEBMEHsIeMOCTU cyObekTa. COOTBETCTBYIOUIUI BBIBOJI MOXKET OBITH CIIE€TaH TOIBKO
IpU YCJIOBUHM, YTO JaHHOE OOJIE3HEHHOE W3MEHEHUE IICUXMKM MPHUBEIO K
HEBO3MOKHOCTH OCO3HABATh (DAKTUUECKUN XapaKTep U OOIIECTBEHHYIO ONAaCHOCTb
CBOMX JAeicTBui (Oe3neicTBus) TUO0 PYKOBOJIUTH UMHU. [10CKOIBKY ATOT BBIBOA
UMEET I0OPUINUECKOE 3HAUCHUE, ITOCIECIHUN KPUTEPUN U HAa3bIBAIOT FOPUANYECKUM.

VYcTaHoBNeHHE  MEIMIIMHCKOTO  KPUTEpUsS, HEBMEHSEMOCTH Tpedyer
UCCJIEIOBAaHUs XapakTepa 3a00JieBaHUsl, YTO HEBO3MOXKHO 0€3 CHelHalbHbIX
no3Hanuil. [loaToMy B KayecTBe HKCIEPTA MOXKET BBICTYNHUTh TOJBKO Bpay-
ncuxuatp. OOHAKO M Uil YCTAHOBJEHMS FOPUIMYECKOTO KPHUTEPHM TaKkKe
HEoOX0IMMa IKCIEPTU3a, TOTOMY YTO BBIBOJ O €r0 HAJMYUHU WU OTCYTCTBHU B
KaXIOM cllyyae OOOCHOBBIBAETCS C IMOMOIIBIO KIMHUYECKUX IMCUXUATPUUYECKUX
NaHHEIX. B 5TOM nposBiseTcs TecHas CBA3b 000MX KPUTEPUEB HEBMEHAEMOCTH .

N3 BbllIECKa3aHHOTO CIIEAYET, 4YTO BBIBOJ O HEBMEHAEMOCTH JIMLA
COBEPIIUBIIETO MPECTYIUICHUE JOKEH OCHOBBIBATHCS HA TIIYOOKOM aHAIM3E €T0
muvHocTU. [Ipu onpesneneHnn cOCTOSHUS HEBMEHSEMOCTH YelI0OBEKa HEOOXO0IUMO
ONUPATHCS HA UHTEIUIEKTYAIBHBIM U HOPUAUYECKUN NPU3HAK BOJEBOTO KPUTEPUS
JAHHOTO SABJICHUSA, TaK KaK IPU OTCYTCTBHUU OAHOIO HJ 3TUX IIPU3HAKOB HEIb3s
FOBOPUTh O TIOJIHOW HEBMEHAEMOCTH Jmna. IOpuauueckuil KpuTepui
HEBMEHSEMOCTH IIOMOTaeT OIpEeAeIuTh, OCO3HABAJIO JIA JIMLIO, B MOMEHT
COBEPIICHUS IPECTYIUICHUS, XapakTep CBOMX JEUCTBHM M CTENEHb UX
OOIIECTBEHHON OMacHOCTH, U MOTJIO JIM JIMIIO PYKOBOJIUTH CBOMMH JICHCTBUSIMU B

TOJIHOI Mepe?.

1
2 Cwm.: Cynebnas nicuxuarpust: Yuebnuk / [Ton. Pen. Ipod. A.C. Imurpuesa, npod. T.B. Kinumenko. - M.
Opucts, 2002.
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2.2 Bo3pacTHasi HeBMEHAEMOCTh

B oTHOmIeHHM HECOBEPIICHHOJETHUX MPECTYITHUKOB MPHUMEHIETCS TaKOe
MOHATHE, Kak «Bo3pacTHas HEBMEHAEMOCTh». Bo3pacTHas HEBMEHSIEMOCTH
XapaKTepU3yeTcs CISAYIOIUMU TPU3HAKAMH:

a) OTCTaBaHUE B TICUXMYCCKOM pPa3BHTHH, HE CBSI3aHHOC C ICUXHYCCKUM
pPacCTpOHCTBOM, MPUYUHAMH KOTOPOTO MOTYT OBITh COIMATBHBIN WH(PAHTUIH3M,
BO3HUKAIONIMN  W3-3a  MEJAarorHYecKOd  3alylIeHHOCTH,  HEIPaBUIHLHOTO
BOCIIMTAHUS, CCHCOPHBIX JCTpUBAIMK (ITOCICIHEE O3HAYaeT CIICMOTY, TIIYXOTY,
TIIYXOHEMOTY), a TaKXe COMaTHYecKue 3aboieBaHUs (MMOpaKEHUE OTACIBHBIX
BHYTPEHHHUX OPraHOB), IEPCHECCHHBIC B PAaHHEM JICTCTBE, B BO3PACTE JIO JABYX JICT,
€CJIM OHM TIPOTCKAIH B JUTUTCIIBHOW WJIM TsDKEJIOW ¢GopMe. BrimenepeuncieHHbIe
NPUYUHBI 00Pa3yOT MOHATHE "OTCTaBaHKUE B ICUXUYECKOM Pa3BUTHH, HE CBI3aHHOC
C TICUXWYECKUM PACCTPOMCTBOM'", €CIM OHUM HOCSAT BpeMeHHbIH xapaktep. [lpu
NPaBWJIBHOM BOCHUTAaHUU M OO0y4YeHUHU (MpPU COLMAIBLHOM HWHGAHTUIN3ME) U
neyeHun (P COMATUYECKUX 3a00JIEBaHUSAX) 3a/Iep)KKa Pa3BUTHUS SIBISIETCS
o0paTuMoi;

0) HEBO3MOXKHOCThH B TOJIHOM Mepe OCO3HaBaTh (PaKTHUECKHI XapakTep u
00IIeCTBEHHYIO ONTACHOCTh CBOMX JieHCcTBUH (0e31eiicTBHS ) THO0 PYKOBOIUTH UMHU.
OtcTaBaHMe B TCHUXHYECKOM pa3BUTUH, HE CBSI3aHHOE C TCUXUYECKUM
pPacCTpONCTBOM, JOJDKHO OKa3bIBaTh BIUSHUE Ha HHTEIICKTYyaJIbHO-BOJIEBYIO
chepy ICUXUUECKON NESITEIbHOCTH MOAPOCTKA UMEHHO BO BPEMs COBEPIICHHS UM
OOIIIECTBEHHO OMACHOTO JESHUS.

BospacTtHas HEBMEHSIEMOCTb - O3TO OOCTOATENHCTBO, HCKIIOYAIOIICE
VJTOJIOBHYIO OTBETCTBEHHOCTH. [l03TOMY K MOApOCTKaM, KOTOpPHIE HE IOIJIeKAT
YTOJIOBHOW OTBETCTBEHHOCTH B CHIIy BO3PAaCTHON HEBMEHSEMOCTH, HE MOXKET
MPUMEHSThCA HakazaHue. K HUM Tak)ke He MPUMEHSIOTCS MPUHYIUTEIHHBIC MEPhI
MenuuuHckoro xapakrtepa (cr. 97 YK P®) wu npunHynurenbHble MeEpbl
BocnutarenbHoro BoznectBus (cr. 90 YK P®). B YK P® ne npegycmorpeHbl

KaKue-nmoo OorpaHn4CHUsA OJI1 HCCOBCPIICHHOJIICTHUX, OTCTAIOIMNX B IICKXUYCCKOM
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pazButun. OgHako [locranosnenue IlpaBurtensctea PO ot 11 mronst 2002 r. Ne 518
«O0 yTBEpkKJCHUM TMEpeuHs 3a00JIeBaHUM, MPENSATCTBYIOUIMX COAEPXKAHUIO H
OOy4EHHMIO HECOBEpPUICHHOJETHUX B CIEHHAIBHBIX Yy4€OHO-BOCIUTATEIbHBIX
YUPEXKACHHUSIX  3aKpbITOrO THUIA  OpPraHOB  yINpaBlieHUs  OOpa30BaHUEM)
YCTaHABIIMBAET OIPAHUYEHUS 111 HECOBEPIIEHHOJIETHUX, CTPAAIOIINX PAZTUIHOT O
pona 3aboneBaHUsAMM (J1000M akTUBHOW (opMoM TyOepKyne3a, XpOHUYECKOUH
TI0YEYHON HEIO0CTATOYHOCTBIO, 3I0KA4€CTBEHHBIME HOBOOOPa30BaHUAMY U JIp.) .

OTteuecTBEHHBIE ICUXUATPHI, & 34 HAMU U IICUXOJIOTH TPUMEPHO C CEPEINHBI
60-x romoB HayadM BBISBISATH Y MOAPOCTKOB 0CO00E IMCUXUYECKOE COCTOSHUE
UMEHYEMOE  3aJEpPKKOM  ICHUXWYECKOTO  PAa3BUTHS  HECOBEPIICHHOJETHHUX.
IIpennoxuna 3ToT TepMuH u3BecTHbIA nerckui ncuxuarp [.E.CyxapeBa s
ONPENENICHNs] JIETKOW HMHTEJUIEKTYaJIbHOM HEAOCTATOYHOCTH, KOTOpas BbI3bIBAET
CTOMKYIO IIKOJIBHYI0 HEYCIEBAEMOCTh M 3aHUMAET MPOMEXKYTOYHOE IOJIOKEHHE
Me3Kly ONUroppeHueil 1 HopMoii.?

B otnuune ot onurodpenuu, pedb HAET HE 0 HEOOPATUMOM HETOPA3BUTHH, A
0 3aMEJUICHUH TEMIIOB IICUXHUYECKOI'0 CO3PEBAHMS, KOTOPOE BBIPAXKAETCS B HU3KOM
3arace 3HaHWM, HE3PEJOCTH MBINUICHHS], JOMUHUPOBAHUN UTPOBBIX MHTEPECOB U
np. B oguux ciyyasx npeobiiaiaet 3aaepKKka MHTEIIEKTYaTbHOW MO3HABATEIIBHOM
cdhepsl, B IpYrux - 3a7ep’KKa B Pa3BUTUH SMOIIMOHAIBHOU cephl (MHPaHTUITU3M).

He3penocTs JIMYHOCTH 3TUX MOAPOCTKOB IPOSBISAETCS B OIPAaHUYEHHOCTH
MHTEPECOB, UX IPUMUTUBHOCTH, OTCYTCTBUHM HPABCTBEHHBIX YCTAHOBOK. OHU JIETKO
BOCIIPMHHUMAIOT LIEHHOCTH U HOPMBI IIOBEACHUS aCOLMAIBbHOIO MUKPOOKDPYKEHHS.
VY HUX OTCYTCTBYIOT HHTEpec K ydyeOe, MOTpeOHOCTh B TPY/E, HEPa3BUThI UYBCTBO
J10JITA U OTBETCTBEHHOCTH, NCKaKEHBI TPEACTABICHUS O HDABCTBEHHOCTH X MOPAJIH.
W3-3a Hepa3BUTOCTH SMOLMOHAIBHON Cepbl UM OKa3bIBAIOTCS JOCTYMHBI TOJIBKO
IIPUMUATHBHO-YYBCTBEHHBIE  YJOBOJIbCTBHSI, CIIEACTBUEM YEr0 CTAaHOBHUTCS
QIKOrOJM3alus W  HApKOTHU3alWs, paHHEE  HA4YaJlo  IIOJIOBOM  JKH3HM.

I/IHTGHHCKTyaHBHaH HCOOCTATOYHOCTD, IIPCKAC BCCIro, OIIPCACIIACTCA HC JOCTATKOM

1 Cm.: KnMHKMKa MHTenNeKTyasbHbIX HapylweHwit. http://www.amasyants.ru.10.05.2015
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(opManbHBIX 3HAHUW M YMEHMH, KOTOpbIE IOJDKHBI ObLIM C(HOpPMUPOBATHCS B
npouecce oOuieHus: co B3pocabiMu. [lpu 3TOM, OAHAKO, UMEETCs TOCTATOYHO
XOopollas OpPHUEHTUPOBKA B IMOBCEAHEBHBIX OBITOBBIX Bompocax. s Takux
MOJIPOCTKOB XapakTepHa O€JHOCTh CIOBAapHOIO 3amaca M HEPa3BUTOCTh PEUM.
3aepKKa MOXKET OXBaTbIBaTh HE TOJIBKO OJUH M3 KOMIIOHEHTOB INCHUXHYECKOU
JesATeNbHOCTH. B Takux chydadx, TOBOPSAT O 3aJ€pKKE pEYeBOro WIH
JIBUTaTEIbHOTO Pa3BUTHS, 3a/ICPKKAX PA3BUTHS PEUH, MHChMa, CUeTa U T.IL

OtcTaBaHue B TCHUXWYECKOM PAa3BUTUM HECOBEPIIEHHOJIETHETO MOXET
HOCHUTh MO3aWyHbIi Xxapaktep. Hanmpumep, BoieBoe pa3BUTHE MOKET OTCTABATH OT
MHTEJJIEKTYaIbHOTO U Ha000poT. OTCTaBaHUE MOXKET MPOSBISATHCS B 3aMETHOM
CHI)KCHUHM  HMHTEJUICKTYyaJIbHOW  JCSTENbHOCTH, HEYCTOMYMBOCTH  BOJIEBOM
PEryJsilIuY, WMIYJIbCUBHOCTH, HAPYIICHUH COIMANBHBIX CBSI3€H, CHUKCHUU
BO3MOKHOCTH OIIEHKH CBOMX MOCTYMKOB (TPOTHO3UPOBAHUS UX PE3YJIbTaTOB.

OTH JeTH B CBA3M CO CBONCTBEHHOW UM HEPA3BUTOCTHbIO MBIILICHUS,
CJ1a00CThIO0 YCBOCHHS OOLIUX MOHATUN U 3aKOHOMEPHOCTEN CPABHUTEIBHO MO3IHO
HAuMHAIOT pa30upaThCs B BOIPOCAaX OOIIECTBEHHOTO YCTPOWCTBA, B TMOHATHSIX
MOpaJId ¥ HPaBCTBEHHOCTHU. VX mpeacTaBieHuss 0 TOM, YTO XOPOLIO U YTO ILIOXO,
HOCST JIOBOJBHO IPUMHUTHBHBII IIOBEPXHOCTHBIN XapakTep?,

B OGonpmmHCTBE cilydaeB 3alepKKH ICUXUYECKOTO Pa3BUTHSI CBS3AaHBI C
XpOHMYECKUMH  COMAaTHMYECKUMHU  3a00JI€BaHUSAMM, COTPSACEHUSIMU  MO3ra,
JUINTEJIbHBIMU ~ HEOJIArONPUATHBIMU  YCIIOBUSAMHM  BOCIHHUTAHUS, OpPraHUYECKOU
HEJ0OCTaTOYHOCTBIO HEPBHOM CHUCTEMBI M Ip. B nureparype nomuepkuBaercs
BaXXHOE 3HAUYCHHME NATOJOIMH OEpPEMEHHOCTH MaTepH, POJOBBIX TPAaBM, PAHHUX
JNETCKUX MH(DEKIUN, TSHKEJIO0 NPOTEKaBIINX TUO0 0€3 CBOEBPEMEHHOU MEUIIUHCKON
ITOMOLIH.

B Hacrosiiee Bpems 3aJiepikKa IICUXHUYECKOT0 pa3BUTHS, KaK ObUIO TOKA3aHO

BO BBCICHHU, HpH06peTaeT HC TOJBKO CTAaTUCTHYCCKHM 3HAYUMMOC, HO H

1 Cm.: Yronosroe npaBo. O0mas yacts: Yuebnuk / nox. pex. JI.B. Mnoramosoii. - M.,: THOPA - M:
KOHTPAKT, 2004.
2

26





27

YBEJIMUMBAIOLIEECS] pacpPOCTPAHEHUE, YTO OOBICHUMO B IJIAHE CYILIECTBOBAHUS B
CTpaHe  psAa  COLMAJIbHBIX, COLIMAJIBHO-TICUXOJIOTUYECKUX  (PAKTOPOB,
00yCIIOBIMBAIOIINX 3Ty TEHACHIMI0. Pacnaj cemel, pacpoCTpaHEHUE TSHKEIbIX
COMaTHUYECKHX 3a00JI€BaHUM, TPEOYIOMIMX 0COOBIX YCIOBHM COlepKaHUS U JIEUEHUS
HECOBEPILECHHOJIETHUX, HMOIIMOHAJbHAsA JENpUBallUsi, CBSI3aHHAs C 3a00TOM
ponuTeneil mpexae BCEro O MaTepUalibHOM CTOPOHE KU3HM, OrpyOJeHue
NEeJarornyeckoro MoAX0JAa, PACHPOCTPAHEHHE B CPEAE HECOBEPUIEHHOJETHUX
HEJOPa3BUTHUSI CEHCOPHBIX OPraHOB M T.I. - BCE€ A3TH OOCTOSATENHCTBA MOTYT
CIIOCOOCTBOBATh MOSBICHUIO Y peOEHKa OTCTaBaHMS B IMCHUXUYECKOM Pa3BUTHH.
HenoctaTok BHUMaHUsI CO CTOPOHBI POAUTENIEH U MEAAroroB, LEJIECHANPABICHHOTO
oOy4Jaromero M BOCHHUTHIBAIOIIETO BO3JCHCTBUS, BO3MOXKHOCTEH «TpeHaXKa»
HA/JIeKAIIEr0  COLUMAJIbHOTO TOBEACHUS B CUTyalluu BbIOOpa, AeduIuUT
AMOLMOHAIBHOTO oOlIeHusT ~ MOTYT  CHOCOOCTBOBaTh  (hOPMHPOBAHUIO
NeJarornyeckol M COUMAaJbHOW 3amylIeHHOCTH. B cBOw ouepeab OHa
oOyClIaBIMBaeT HEPA3BUTOCTh (HECMOTPS HA 3/I0POBYIO, B MPHUHIIUIIE, HEPBHYIO
CUCTEMY), HECIIOCOOHOCTh JIOTMYECKH MBICIUTh, OPHUEHTHPOBATHCA B CIOKHBIX
CUTyaIlusX, IPOTHO3UPOBATh ONDKalIMe pe3yiabTaThl CBOUX  JEHCTBHM,
COOTHOCHTH MX C OOIIECTBEHHBIMU HOPMAMU U 3alpeTaMu B CUTYalUSIX, 3HAUUMBIX
JUIsl YTOJIOBHOTO TMpaBa. B HacTosimiee Bpemsi pacUIMPHIOCh NPEACTaBIECHUE O
3a/IEpKKE MCUXUYECKOTO Pa3BUTHS: K UHTEIUIEKTYaAIbHON HEIOCTATOYHOCTH CTaJn
BCE Yalle KOHCTaTUPOBAaTh SMOLMOHAIBHO-BOJIEBYIO HE3PEJIOCTh. B COBOKYITHOCTH
o0a 3TU TCHUXOJOTMYECKHX (EHOMEHa (MHTEIUICKTyallbHAasi M SMOIMOHAIBHO-
BOJIEBAsl HEJOCTATOYHOCTb) IOPOJAMIM IIOHATHE OTCTaBAHME B IICHXWYECKOM
passuTun’.

HpaBcTBEHHO-TICUXOJOTHYECKAass  HE3pPEIOCTh  MOAPOCTKOB, HMMEOIIUX
OTCTaBaHUE B ICUXWYECKOM PA3BUTUH B COYETAHMM C KPUMHHOT€HHBIMU
CUTYaIUsIMHU, B KOTOPBIX OHM HEPEJIKO OKA3bIBAIOTCS O0OYCIOBIMBACT COBEpPIICHHUE

uMu npectymienuil. Jlo npunstus HeiHe neictBytomero YK PO (1996 r.) takue
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MOAPOCTKH, HECMOTPS Ha TO, YTO OHU B MOJIHOM MEpE HE OCO3HABAIN OOIIECTBEHHON
OMAaCHOCTH CBOMX TNPECTYMHBIX JESHUW WIM HE MOTJU PYKOBOJIUTH CBOUM
MOBEJICHUEM TMPUBIEKAINCH K YTOJOBHOM OTBETCTBEHHOCTH U MPUTOBAPUBAIHUCH
1oJ4ac K CypOBBIM MepaM Haka3aHus .

Hepenko y Takux moapoCTKOB OTCYTCTBYET (IIOJIHOCTBHIO WU B OOJbIIECH
YacTH) CHOCOOHOCTh PYKOBOJAWTh CBOUMHU  JEHUCTBUSIMHU, MPOTHUBOCTOSITH
BOBJICUCHHIO UX B MPECTYIUICHUE, yIepKAThCsl OT MHUMOTO "cobJia3Ha" CBA3aHHOTO
C KpPUMHUHAJIBbHBIM akToM. [IpuBlIeUeHHE OSTUX TMOJAPOCTKOB K YTrOJOBHOM
OTBETCTBEHHOCTH, Ha3HAUYEHHE B OTHOIIICHWH UX HaKa3aHMUs O3HAYAEeT 0OBEKTHBHOE
BMEHEHHE. HecoBepleHHOJIETHETO0 OCYXJaJIM TMPU OTCYTCTBHM Y  HETO
CyOBEKTUBHOM CTOPOHBI MPECTYIJICHUS, BUHBI B COICTHHOM. FIMEHHO B CHITY 3TOTO
B YronoBHbIi Kojekc Poccuiickoit ®enepanmu Obuta BriIodeHa cr1.20 4.3,
nmpeaycMaTpHUBaroIIas BO3MO>KHOCTh OCBOOOXKIEHHS OT YTOJIOBHOM
OTBETCTBEHHOCTH Jula, Aocturmero 14 (16) ner, ecin OH UMEET OTCTaBaHHUE B
NICUXUYECKOM Pa3BUTHH, HE CBA3AHHOE C MCUXUYECKUM PACCTPOMCTBOM, KOTOPOE
MOBJIMSIJIO HAa CIIOCOOHOCTH TOJIPOCTKA B IOJHOM Mepe OCO3HATh (PaKTHUECKUM
XapakTep M OOIIECTBEHHYIO OMACHOCTh CBOMX JeHcTBHH (Oe3aeicTBHil) OO
pykoBoauTh uMu. Onpeaensiemoe 4. 3 cT. 20 YK P®D ocHoBaHme 1711 0CBOOOKISHHUS
HECOBEPIIICHHOJIETHETO OT YrOJOBHOM OTBETCTBEHHOCTH B TEOPHUU YTOJOBHOTO
mpaBa Ha3BaJM BO3PACTHOM HEBMEHSIEMOCTHIO. JIJIsI MOHMMAaHHUS 3TOTO HOBOT'O
MHCTHTYTa HEOOXO/MMO JIaTh HEKOTOPhIE pa3bsiCHEHHs?.

Hamuune ropuauyeckoro KpuUTEpUsST IICUXUYECKHX PACCTPOMCTB, HE
HCKJIIOYAIONIUX BMEHSEMOCTH (TOYHO TaK K€, KaK M B CJllydae YCTaHOBJICHUSA
HEBMEHSEMOCTH), MOJHOCTHIO 3aBUCHUT OT MEAMIIMHCKOTO KpUTEpHA. AHOMaIUU
MICUXUKH BIUSIOT HA HEPBHYIO CUCTEMY TaKUM 00Pa30oM, UTO CYOBEKT OKa3bIBACTCS

HE B COCTOSTHUY B TIOJIHOM Mepe 0CO3HABATh (DAKTUUECKUH M COIMATBHBIN XapaKTep

CBOCTO ITOBCACHMS.
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[lcuxudeckue aHOMaaMM caMH MO cebe HE MOTYT ONpPEAENATh MPECTYIHOE
nosesneHue. YenoBek MOXKET NMpeObIBaTh JOJIT0€ BPEMsS B COCTOSHMU AucOaaHCca
MIPOLIECCOB  BO30YXKIEHUST M TOPMOXKEHHUSA, HO TpPH ITOM HE COBEpIIAThH
npectymieHui. Ho ecnu cTpeccoBas Wi MHOrO poAa SMOLMOIEHHAs CUTyalus
HOBJIUSAIA HA ATOT NCUXO()U3UOIOTHYECKUI TUCOaIaHC, TO B 3TOM CIy4ae MOXKHO
rOBOPUTH O IpuMeHeHuu cT. 22 YK PO.

HenpaBomepHo ynorpeOisieMblii B 3KCHEPTHBIX 3aKIIOYEHUSX CaM TEPMHH
«BMEHSIEMOCThY» MOKHO CUMTATh KJIIOYEBBIM B paccMaTpuBaemoil mpobieme. Benpb
MMEHHO C €r0 HEBEPHOT'O MCTOJIKOBaHUS B OOJIBIIMHCTBE CIIy4aeB HAUMHAIOTCS BCE
NocJeyIolIKe OMMUOKHN U HEA0Pa3yMEHHsl, aHAIIOTMYHBIE TEM, KOTOPbIE TOJIBKO YTO
ObUTM MPOAHAM3UPOBAHBL. OJTH OIIMOKH HEMOCPEJICTBEHHO HE CBS3aHBbI C
KaueCTBOM MPOBEICHHOW SKCIEPTHU3bl M BBITEKAIOT U3 HENPABUIBHON TPAKTOBKHU

Hpe}IMGTHOﬁ CTOPOHBI U JIOTUYECKOMU CTPYKTYPBI OKCIICPTHBIX BI)IBO)IOBl.

! Cwm.: Urnaros A.H. Yronosroe npao Poccun. O61mas gacts: - Hopma. 2000.
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SAKVIIOYEHUE

BmenseMocTh  nuMIIa, COBEPUIMBIIETO MPECTYIUICHUE, YCTAHOBJICHHBIC
3aKOHOM KaK MpHU3HAKU CyOBheKTa MpecTyruieHus. M3BecTHO, U 3TO akcuoma, 4To
COCTaB MPECTYIUICHUSI UMEET MECTO TOJBKO TOT/1a, KOTJ1a HAJTUIIO COBOKYITHOCTB €T0O
AJIEMEHTOB: OOBEKT, OOBEKTHUBHAsI CTOPOHA, CYOBEKT, CyOBEKTHBHAas CTOpPOHA
npectymienus. CyObeKT TMPeCcTyIUICHUs, KaK YyroJOBHO-IIPABOBOE TMOHSTHE
MPAKTUYECKU HEMBICTUM 0€3 3THX JIBYX OCHOBHBIX MPU3HAKOB.

[Tocne npenBapuTENbHOTO PEUICHUSI O BMEHSIEMOCTH JIUIA, COBEPILIUBIIETO
00I1IeCTBEHHO OIMACHOE JIETHUE, MOXKHO CTaBUTh BOIIPOC O €0 BUHOBHOCTH, IIOTOMY
YTO KaK BHHOBHBIM, TaK W HEBHHOBHBIM MOXET OBITh MPU3HAHO, KAaK IMPAaBUIIO,
BMEHSIEMOE JIUIIO.

Hanuune ropuauyeckoro KpUTEpUsi TCUXUYECKUX PACCTPOMCTB, HE
UCKJIIOYAIONIMX BMEHSIEMOCTH (TOYHO TaK K€, KaKk M B CIlydae YCTAaHOBJICHUS
HEBMEHSIEMOCTH), TMOJHOCTHIO 3aBUCHUT OT MEIHUIIMHCKOTO KpHUTEepHs. AHOMAIIUH
TICUXUKH BIUSIOT HA HEPBHYIO CUCTEMY TaKUM 00pa3oM, 4TO CYOBEKT OKa3bIBACTCSI
HE B COCTOSIHUY B MOJTHOW Mepe 0CO3HABATh (PAKTUUECKUM U COIMATIbHBIN XapaKTep
CBOETO TTOBE/ICHUA.

OrpaHuueHHass BMEHIEMOCTb HE SIBJISIETCS MTPOMEKYTOUHOM CTaIUeH MEXKITY
BMEHSEMOCTbIO UM  HEBMeHseMocTbio. (OHa ycTaHaBIMBaeTCs B  paMKax
BMCHSIEMOCTH, TaK KaKk Yy OIPAHUYEHHO BMEHSIEMOrO JIMIA COXPaHSIETCS
BO3MOXHOCTh OCO3HAHHUS OOINCCTBEHHOM OINACHOCTH CBOWX JICHCTBUH U
BO3MO>XXHOCTbh PYKOBOJUTH UMH.

OrpaHuyeHHas BMEHSIEMOCTh YCTaHABJIMBAETCS TOJIBKO CYJJOM Ha OCHOBaHUU
cyaeOoHOM MICUXO0JIOTO-TICUXUATPUIECKON AKCHEPTU3HI. [Tcuxnueckue
pacCTpOMCTBA, HE HCKIIOYAIONIME BMEHSEMOCTH, HE SIBIAIOTCS OCHOBAaHUEM IS
O0CBOOOKIEHUS OT YTOJOBHON OTBETCTBEHHOCTH.

Onpenenuts  HEBMEHSIEMOCTh  JIMIA  [OMOTAIOT  HOPUAUMYECKHN U

MEIUIIMHCKAN KPUTECPUH.
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Kak yxe ObUIO ckazaHO BbIIIE, IOPUIUYECKUN KPUTEPHU HEBMEHSIEMOCTHU
[IOMOraeT ONpEeAeauTh, OCO3HABAJIO JIM JIMIO, B MOMEHT COBEpLICHUS
MPECTYIUICHUS, XapaKTep CBOUX AEHCTBHM U CTENEHb UX OOLIECTBEHHOM OMaCHOCTH,

M MOT'JIO JIX JIMIO PYKOBOJAHUTH CBOMMU I[GﬁCTBPIﬂMPI B IMOJIHOM MCEpE.
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P

BBEJEHHUE

AxTyanbHocTh paGoThl 00yciiOBNEHa YCIOXKHEHHEM CBA3EH M OTHOMIEHHMI
COLHYMa, KOMIUIEKCHBI XapaKTep KOTOPHIX OOBEKTHBHO TpeOyeT HHTerpaunuu
npaBa B YacTHO- W IryOGnu4HO-TIpaBoBhle OJIOKH, YTO BBI3BIBAET MOTPEeGHOCTH
ONpefeNeH s HOBBIX IpaHell obIIHOCTH M pa3nu4Ms OTpaciieil mpasa mis Gonee
MOJIHOTO MCIONB30BaHKA MOTEHIMANBHEIX BO3MOXHOCTEl CHCTEMBI NpasBa B
obecneuenun a¢exTHBHOI MPaBOBOM pernaMeHTaLHM.

OcHoBHOE Ha3HauYeHHe MpaBa 3aKJIHOYAEeTCS B TOM, YTOOGBI OBITH MOIIHBIM
COLMAIBHO-HOPMATHBHEIM ~ PEryisTOpOM, ONpedeNUTe]leM BO3MOXHOTO U
00s3aTeNbHOrO MOBEASHHA WHAMBHJAOB M HMX KOJUIEKTMBHBIX 06pasoBaHHIA.
IlpuyeM obs3aTensHOCTE NpaBa, B OTIHYHE OT BCEX JPYrHX COLMANBHBIX
perynsropos, obecneurBaeTcs BO3MOXHOCTEIO IOCYAAPCTBEHHOTO TIPHHY ACHH,
[paBOBBIE IOJIOXKEHHHA CTAHOBATCA JJA BCeX TeX, K KOMY OTHOCATCH,
0611e06s3aTeNHBIM NpaBHIIOM (HOPMOIi) TOBEAEHH.

Co BpeMeHH BO3HHKHOBEHHUS NPaBa M B XOJIE €0 Pa3BUTHSA BBIABHIIHCH JBE
NPOTUBOPEYHBEIE U OAHOBPEMEHHO B3aUMOCBA3aHHEIE €r0 CTOPOHBI.

Ilepsas cTopona - mybnudHo-npaBoBas. IIpaBo B Toii Mepe, B Kakoil OHO
ABJACTCS OpYAMEM roCyNapCTBEHHOH BNACTH, MPEUMYILECTBEHHO BAICTYNAET Kak
my6nuynoe npaso. C 3Tofi CTOPOHBI NpaBo, KaK M rOCYHAPCTBO, MPECTaBIseT
coboii Hepa3BHTOe NpaBoBoe 06pa3zoBaHME, CBOAMMOE B OCHOBHOM K 3aKOHAM
roCyAapCTBEHHOH BIIACTH, OHO JIETANM3YET OCYIApCTBEHHBIN MPOH3BOM, NENaeT
aKUCHT Ha 3alperax, NOBUHHOCTAX, 06A3aHHOCTAX mojel (NMOENAHHBIX) Nepex
rOCyNapCTBEHHOH BIACThIO, IPAaBHTEIIMH, YHHOBHHUKaMH.

Bropast cropoma - wuwacTtHompaBoBas. TpeGoBaHMA pEIHKa, 4acTHOM
cobCTBEHHOCTH, ofecreueHns CTaTyca aBTOHOMHOM JHYHOCTH OGYCIOBIHBAIOT
HeOGXOXUMOCTE pa3sBUTHA (CHavyasa yepes ofbluau, cyneOHEIE pelIeHHs, OTOM
yepe3 3aKOHbI) ocoboif mpaBoBoit cdepel, B KOTOpOHl MOTryT peanmM3oBathCs
3KOHOMHYecKas cBobona, CaMOCTOSTENBHOCTE H PaBeHCTBO
TOBApONPOH3BOAUTENEl H KOTOpas MOXET 3alllUTHTh HEMPHKOCHOBEHHOCTD

COOCTBEHHHKOB, YYaCTHHKOB 060pOTa OT BMELUATENECTBA TOCYZAPCTBA, OT €ro
3





IpOM3BOJIa.

Hean kypcoBoii paboTbl paccMOTpeHHE MOHATUI YacTHOTO M MyOIMYHOTO
npaBa, uX ocobeHHOCTeH H COOTHOLIEHMUS.

Ha ocHoBe nenu B aHHo# paboTe mocrasiaeHs! cliefylolue 3agaun:

1. H3y4YHTH NOHATHE H CTPYKTYPY 3M1E€MEHTOB CHCTEMBI NpaBa;

2. pacCMOTPETBKPUTEPHH pa3rpaHH4EHHs YacTHOTO U MyOJIMYHOTO Mpaea,;

3. packphITh cofiepikaHHe MyOIUYHOTo U YaCTHOTO IIpaBa;

4. BBIABHTH B3aMMOCB3b YAaCTHOrO U IMy6GIMYHOTO MpaBa.

O0beKTOM H3Y4YeHHs ABJIAIOTCAKOMIUIEKC TEOPETHYECKUX HOPM CHCTEMBI
MyGIHYHOrO H YacTHOrO MpaBa.

IIpeamMer wHcenesoBaHHS — 5TO TOHATHUA, NPHHLIUNEL, I[EHHOCTHEIE
YCTAaHOBKH HyOIMYHOTO H YacTHOrO IpaBa; KPHTEPHH MX pa3rpaHHuYeHuSs;
OCHOBAaHHA KiacCH(HKAMH H B3aHMOAEHCTBMA OoTpaclieit W npaBoBLIX GJIOKOB B
cHcTeMe npasa Poccnu; MecTo 1 ponb MyGMMYHOro U YacTHOrO MpaBa B NPaBOBOI
cucteMe Poccuiickoli Depepauuu; B3aMMOZeHCTBHE YacTHOTO W IyOIH4HOrO
npaBa B Ipoliecce I0puaAHIecKoi NeATeNbHOCTH.

KpomMe Toro, B paboTe HCrONB30BANHCE HOPMEBI 3aKOHOHATENbCTBAa PoccHn.

MeToaosoruieckyo OCHOBY HCC/IeJOBAaHHS COCTaBHA METOJ HO3HAHHA
COLMANBHO-NPABOBEIX H IOCYJapPCTBEHHO-NIPABOBEIX ABNEHHH, B TOM YHCJIE CAMHX
TEOPHi, HAEH, B HX HCTOPHYECKOM Da3BUTHM U BMECTE C TeM BO B3aUMOCBS3H,
B3aMMOOOYCJIOBIEHHOCTH, C TOYKH 3PEHUS CBA3H TEOPHUH H NPAKTHKH, HCTOPHH H
COBPEMEHHOCTH.

Taioke aKTHBHO HCIONB3OBAIHCh HCTOPHKO-IIPABOBOH M CpaBHMTEBHBIH
METOAB! HAYYHOrO ITO3HAHHS.

[pakTHyeckoe 3Ha4deHHe paGoThl 3aKNIOYAETCS B TOM, 4TO €€ MATEPHANBI
MOXXHO HCIOJIB30BaTh B yueOHOM Ipolecce NpH H3yYeHHH obleif TeopHH Mpasa
rocyfiapcTBa, HCTOPHM IIPaBOBBEIX YYE€HHH, HMCTOpPHM TrocyJapcTBa M MpaBa,

¢punocoduu npasa.





I'1aBa 1 Cucrema npasa H e€ CTPYKTypa
1.1 ITloHATHE H CTPYKTYPA JIeMEHTOB CHCTEMBI NPaBa

CucreMa npaBa - 3T0 COBOKYTIHOCTh B3aHMOCBSI3aHHEIX IOPHAHIECKHX HOPM,
WHCTUTYTOB M OTpacieil, XapaKTEepH3YIOIIHUXCA BHYTPEHHHM €IHHCTBOM H
pasnMuMeM B COOTBETCTBHH C OCOGEHHOCTAMH PEryJHpYeMbIX OOIIECTBEHHBIX
OTHOIEHHKH.

Cucrema mpaBa - €ro OnpefeNeHHas BHYTPEHHAs CTPyKTypa (CTpoeHMe,
OpraHuM3almA), KoTopas CcKiaasiBaeTcid OOBEKTHBHO Kak OTpakKeHHE pPeailbHO
CYIIECTBYIOLIMX U Pa3sBUBAIOIINXCA OGLIECTBEHHBIX oTHOWEHHM. [Toka3biBaert, U3
KaKMX uacTeif, SIEMEHTOB COCTOMT MpaBO H KAaK OHH COOTHOCHTCA MexTy coboii.
BeicTynaeT NMIUB OJHUM M3 ClaraeMeIX MPaBOBO# CHCTEMBI.

XapaKTeprle YepThI CHCTEMEI ITpaBa.

. eAMHCTBO U pa3Nuyue, B3auMoeHCTBHE IOPHAHIECKHX HOPM;

. croco6HOCTh K [eNeHH IO (CHCTEMaTH3aLHN);

. 00BEKTHBHOCTE;

. MaTepHanbHas 00yCcIOBIEHHOCTE.

CucreMaTusaluss - 3TO BCero JIMIIL CO3HATENBHO  IPOBOAWMOE

yrnopsoueHHe AeHCTBYIOIMX MPABOBEIX HOPM B LEsX yHoGcTsa MONb30BaHMS
UMM Ha npakthke. Ho mo0oe nmpaBo MMeeT CBOIO CHCTEMY, Jaxe €CNIH OHO He
cucteMaTu3upoBaHo. CHcTeMa [OKa3bIBaET, 3 KaKUX 4acTel, 3JieMEHTOB COCTOUT
NPaBO ¥ KaK OHU COOTHOCATCS MEXTy coBoi.

K CTpPYKTYpHBIM 3JIeMeHTaM CHCTEMBI IIpaBa OTHOCATCH:

. HOpMa npasa (MaTepUaibHas WK NpoLeccyalbHasn);
. MOAHHCTHTYT NpaBa;

. HMHCTHTYT IIpaBa;

. 1I0A0Tpacik Npasa;

. OTpacib NpaBa.

ITpaBoBas HOpMa - IIEPBUYHEIH 3JIEMEHT CHCTEMBI IpaBa. JTO UCXOAALIEE OT
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rocynapcTsa obleods3aTensHOe NPaBUIIO NIOBEJEHHS BNacTHOTO XapaKkTepa.

HHCTHTYT mpaBa - 3TO CpaBHUTENbHO Hebonbluas, ycToHYMBaA rpymmna
MpPaBOBEIX HOPM, PEryiHpPYIOLHX ONpeAcNeHHYI0 PasHOBUAHOCTD 0OLIeCTBEHHBIX
oTHOowIeHHH. Ecnu ropuaudeckas HOpMa —«HCXONHEI» 3IJIEMEHT, (KHBag»
KIETOYKa IpaBOBOM MaTepHH, TO MpaBOBOH WHCTUTYT npeicTasiser coboii
NepBHYHYIO 11paBoBy0 obwmHocTs (C.C. Asekcees).

[IpaBoBble MHCTUTYTHI NIPHU3BAHBI perJiaMEHTHPOBATh OTHENBHEIE YYaCTKH,
(pparMeHTHI, CTOPOHE! 001IeCTBEHHOH KHU3HH. IHCTHTYT - cOocTaBHas 4YacTh, 60K,
3BeHO oTpacni. B xaxjaod otpacnd ux MHoxecTBo. OuHu obnaparor
OTHOCHTENBHOH aBTOHOMMEH, Tak KaK KacaloTci B H3BEeCTHOH Mepe
CaMOCTOATENBHEIX BOIIPOCOB.

IIprMepE! NpaBOBBIX HHCTUTYTOB:

B YTOJIOBHOM IIpaBe - HHCTHTYT HeoOxoAuMo# 000pOHEl, HHCTHTYT KpaitHeii
HeoOXOAHMOCTH, HEBMEHAEMOCTH;

B IPaXXJIaHCKOM IpaBe - MHCTUTYT HCKOBOM HaBHOCTH, HHCTUTYT JapeHus,
CHEJNIKH, KYIUTH-TIPOJaxH;

B FOCYAapCTBEHHOM IIpaBe - HHCTUTYT IPaXKAAHCTBA; B aZMHHHACTPAaTHBHOM
- HHCTHTYT JOJDKHOCTHOTO JIMLIA;

B CEMEHHOM IpaBe - HHCTUTYT Opaka u T.4.

Bce HHCTHTYTBI (pyHKUMOHHMPYIOT B TECHOI B3aHMOCBA3H APYT C JPYroM -
Kak BHYTPH JaHHO}1 OTpacii, TaK 1 BHE ee.

Otpacne mnpasa mnpexctasiser coGol 060coOHBLIYIOCA BHYTPH HOaHHOIM
CHCTEMBI COBOKYMHOCTh OJHOPDOAHBIX IMPaBOBBIX HOPM, pPEryJHPYHOLIHX
onpefeleHHy obnacte (cdepy) obluecTBeHHBIX OTHOWIEHHH. OOBEKTHBHASA
HeoOXoNMMOCTh  (KayecTBEHHas OAHOPONHOCTE TOH MMM WHOH  cdepsl
OOIECTBEHHEIX ~ OTHOLIEHWH) TNpeApellaeT BBIJENEHHE OTpaciu  IIpapa.
3aKoHoOAaTeNs JIMIIEL OCO3HAET H 0hopMIET (IPOTOKOJIMPYET) 3Ty MOTPEGHOCTS.

Takum obpasoMm, cucTemMa npaBa mnpeacTaBiseT coboll  CIIONKHOE,
NOJIUCTPYKTYPHOE MHHAMHYECKoe 0Opa3oBaHHEe, B KOTOPOM YE€TKO BBIJENAIOTCH

HETBIPE CTYIICHH!





l.  CcTpyKTypa OTZEeNbHOr0 HOPMATHBHOIO NMpeANHCaHKs;
2.  CTpPYKTypa IpaBOBOTO MHCTHTYTA,

3.  CTpyKTypa [IpaBOBOH OTpacli;

4. CTPYKTYpa [paBa B LEJIOM.

B npasoBoit Hayke Bce IOpHANHECKHE HOPMbI NTOAPA3JENAIOTCA Ha:

. MaTepUalbHbIE - PErYIHPYIOT PEalbHO CIIIAABIBAIOIHECT MEXKIY
AOOBMU M UX OObeJUHEHHAMH OTHOLUEHHS, CBA3aHHBIE C BIAJCHHEM,
MOJNE30BaHHEM H PacIopshKeHHEM UMYILECTBOM, ero Kyruied-npojaxeii, dopMaMu
COOCTBEHHOCTH, TPYJOBOH M TOJHUTHYECKOH AEATENLHOCTHIO, TOCYNapCTBEHHBIM
ynpaepieHHeM, peanuzauuedi cyObekraMu npaB H 00fA3aHHOCTEN, BCTYINICHHMEM B
Opak u T.1.;

. npoleccyabHble - ONpPENeNdloT IMOPSJOK pa3pelleHUus CIOpPOB,
KOHbNUKTOB, paccienoBaHus U cyNeOHOro paccCMOTPEHHS NPECTYIIICHHH W HHEIX
NpaBoOHApPYUIEHWH, T.e.  perjiaMeHTHpPYIOT  YHCTO  IpOUEAYpHble  HJH
OpraHH3alHOHHEIE BOMPOCH], HMeEOLHe, OJHAKO, BAXKHOE, MNPHUHIHIIHAILHOE
3HAYeHHe.

1.2 Kputepuu pazrpaHHYeHHs 4YacTHOro H my6jaH4Horo

Jobass M3 pacCMOTPEHHBIX TEOpMi JeneHHs NpaBa Ha IyOiH4YHOE H
4YacTHOe, 3a MCKIIIOYeHHEeM, KOHEYHO, TeOpHH, OTpHLAIONIMX Takoe HAeJieHHe,
COICPKHUT B cebe NEMEHT UCTHHEL. JTO OOBACHAETCA TEM, YTO Kaxaas M3 HHX
JenaeT TMONBITKY OOOCHOBaHHS pa3fiefieHHs IpaBa C OJHOH, TOJbKO e
CBOIICTBEHHOH MO3UIMH. B 3THX ycnoBUAX HEOOXOZHUMO JNOMYCTHTH BO3MOXHOCTH
HE OTpHULAHHA KaXJol TEOpHH B OTAENBHOCTH, NMOCKONBLKY 3TO HE JAacT HaM
KOHCTPYKTHBHOI'O pelleHHs TNOocTaBleHHOH npobiemsl, a, HaobopoT, cHHTe3a
TEOPHil, HCXOAd W3 HMX MCKIIOYHTENSHBIX 4epT. B CBA3M ¢ 3THM BBIAENHM T€
acrneKkThl  BBILIENIEPEYUCIEHHBIX TeopuM, KoTopble o00NajgalT peanbHOI
CocoOHOCTHIO IOMOYE HaM B pelleHHH NMOCTaBAEHHOH NMpoOneMsl, a 3aTeM, IIyTeM

ux 00001eHNs, chopMyIHpyeM NMPUMEHHUMBIE Ha [IPAKTHKe KPUTEPHH pa3/ieNleHus!





npaBa Ha MyOIHYHOE H yacTHoOe .

MartepualbHbie TEOPHH:

1) TeopHs pasgeneHHs IpaBa Ha OCHOBAHHH OXPaHAEMBIX HHTEPECOB:
my6nuyHble WK yacTHele. Knaccudukauus no uesM npaBoBoro pery1ipoBaHus.

OcHOBHBIE BBIBOABI: IIPaBo, OXpawsiollee mybguyHBIE HHTEPECH], -
my6IuYHOE; PABO, OXPaHAoIee HHTEPECH YaCTHOTO KA, - YaCTHOE.

2) TeopHs pasfieNieHys NpaBa HA OCHOBAaHHM PETYIMPYEMBIX OTHOMICHHH:
MMYILECTBEHHBIE MIH HeuMyllecTBeHHBlE. Knaccu@ukalus mo MNpeaMeTy
NPaBOBOTO PEryJIHPOBaHHA.

OCHOBHEIE BHIBOJBI: NPEAMETOM PEryIHpOBaBMA MyOMKYHOrO 1paBa MOTYT
6BITE KaK HMYIIECTBEHHBIE, TaK K HEMMYILECTBEHHEIE OTHOIICHHA, YacTHOE NMPaBo,
KaK [OpaBUiO, peryiupyeT MMYLIECTBEHHbIe  OTHOLIEHHA M Té M3
HEeHMYLIECTBEHHEIX, 00BEKThl KOTOPBIX MOTYT HMETh JICHEKHYIO OLICHKY’.

@opmManeHEIEe TEOPHH!

1) Teopus MHHUMATUBBI 3amuThL. Knaccupuxauus NMo mopaaKy 3allUTel
HapyIUeHHBIX [IPaB.

OcCHOBHBIE BbHIBOABI: HHHMIHATHBA 3alllMThl YACTHBIX MpaB NPHHAMJIEKHT
HenocpeAcTBEHHO CyOBEKTaM

YACTHBIX MPABOOTHONIEHHIT; HHULMATHBA 3aLIKTH! MTyGIUYHBIX MPaB MOXET
MCXO[UTh He TOJNBKO OT YYaCTHHKOB MyOAHYHBIX MPAaBOOTHOIUEHHH, HO H OT HHBIX
YIIOTHOMOUEHHBIX TOCYAapCTBOM OPTaHOB.

2) Teopusa pasnuuusi TOJNONKEHHs CyOBeKTa B IPaBOOTHOIIEHHH.
Knaccudukalys o XapakTepy cBi3u CyGhEeKTOB PaBOOTHOLICHHH.

OCHOBHBIE BBHIBOAB!: CyOBEKTHl MpPABOOTHOINEHHH B 0OmacTH YacTHOro
paBa OJMHAKOBO MOAYHHEHBI CTOALICH Haj HHMH BJIACTBIO M B 3TOM CMBICIE
PaBHBI APYT APYTY; IPaBOOTHOLIEHKA B 06/1acTH My6/IMYHOrO TpaBa BKIIOYAIOT B

CBOii cocraB cy61=e1cra, HaZeJeHHOro BIACTHRIMH IIOJIHOMOYHAMH, H ITO3TOMY

ljlopoxnn C.B.. Jlenenne npapa Ha myGNHYHOE H HACTHOE: KOHCTHTYLHOHHO-NPaBoBOM acmexT MoHorpadus,
Mockga, BoatepcKnyeep, 136 ctp., 2006 .

*Itopoxun C.B.. [lenenue npasa Ha MyGANHOE H HACTHOE: KOHCTHTYLHOHHO-NPaBOBOI acnexT Motorpadmus,
Mocksa, BonrepcKnysep, 136 ctp., 2006 .
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HEPaBHOT'O JPYTUM €ro cyObeKTaM.

3) Teopus paspeneHus mnpasa IO XapakTepy o0A3aTeNbHOCTH MpeAITHCAHHH
npaBoBeIX HOPM. Knaccu@uKaLus o BHAAM MPABOBEIX HOPM.

OcHoBHBIEe BbIBOAEI: CBOOOIA BONEU3LABNEHHS CYOBEKTOB YacTHBIX
NpaBOOTHOLUICHHWH peaiu3yeTcsi B paMkax MUCMO3UTHBHEIX MPABOBBIX HOPM;
csobona BonensbsABIEHNA CYyOBEKTOB IMyOJNHUHBIX NPABOOTHOIIEHHH peann3yercs
B paMKax aJIbTEPHATHUBHBIX [TPABOBEIX HOPM.

B03MOXXHOCTE pallHOHANBHOTO MOAXOJAa K BOMNPOCY pa3feleHHs IpaBa
Oonee oueBnaHa B hopManbHBIX TeopHaX. [IpHueM Teopus monoxeHus cyOneKTa B
NpaBOOTHOLIEHWH B COYETaHHH C TeopHeH pasfeneHHs MpaBa IO XapakTepy
IIPaBOBBIX HOPM 00/1afaloT CYLUECTBEHHBIMH MPEHMYILUECTBAMH B CPaBHEHHH C
NIPOYMMHU TEOPUSMHU pa3ZelieHHs IpaBa Ha IyOJIHYHOE U YacTHOE.

Bo-nepBBIX, Kak ciegyeT U3 HpPOBENEHHOI0 AaHanM3a, B OTIHYHE OT
KPUTEpHEB pa3lielleHHs TpaBa, NpeJylaraéMbIX NpeNCTaBUTENAMH APYTHX TEOpHH,
KPHTEpHH, BHIABUraeMble CTOPOHHHKaMM TEOPHH pa3jivyus IOJIOKeHUs cyOpeKTa
B NPaBOOTHOIIIEHHH H TEOPHUH pasfiejieHus [IpaBa 10 XapakTepy 00A3aTeNbHOCTH
npeAnycaHui NMpaBoBBIX HOPM, OKa3anuch Haubonee yCTOHYMBLIMU K U3MEHEHUAM
npaBoBOH cHCTeMBl PoccHH, KOTOpBIE TIPOM3OLLIH 3a nepuon ¢ KoHua XIX -
Hayana XX B. B Hamm JAHH KpUTepuM pa3sfeneHHss NpaBa, 0DOCHOBaHHEIE
NPEACTaBHTENAMH 3THX TEOPHH, CTONb XKe aKTyalbHBI, Kak ¥ CTOJIeTHe Ha3al.

Bo-BTopbIX, yKasaHHblE KPDHTEPHH HAaxoIATCA BO B3aHMOCBA3H: NMPHHLKN
JHCTIO3MTHBHOCTH BO3MOKEH JIMIIE B OTHOLUEHHAX MEXAY paBHbIMU cy(bexraMu
M He MOXeT OBITh MCIIONB30BaH MANA PerylHpOBaHHsA OTHOLHEHHH Mexmy
HEepaBHBIMU CyOBEKTaMH, YTO TIOBBIIAST WX Hay4yHYH LeHHOCTh. Ha aaHHylo
B3aUMOCBs3b obpatun BHuManue JI.C. SIBuu B cBoeif paGore «[IpaBo pa3BuToro
COLMAIHCTHYIECKOTO 00IIEecTBa». AHANK3UPYA OCHOBaHMA AN CHUCTEMATH3ALMH
coBeTckoro mpasa, JI.C. fIBMY OTMeTHN, YTO ¢ TOUKM 3PEHHS B3aHMOIONOKEHHA
CTOPOH  pasnMyaloT  OTHOIUEHHA  KOOpAMHALMH U cyOopAHHALMH,
«TOPH3OHTANBHEIEY» W «BepTUKaNbHBIE) OOLlecTBeHHEBle CBA3H., OTHOIIEHHUA

KOOPOAHHAllHH  HPEArnojlaraldT paBHOE IIOJIOXKEHHE CTOpPOH H  IPHHUHN
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AHCTIO3HTHBHOCTH B MPaBOBOM pPEryIHPOBaHHH MX B3aHMOAEHCTBHSL. OrtHoleHHA
cyOOpIHHALMN CKIaABIBAIOTCA MEXKAY COMOAYHHEHHBIMH CTOPOHAMM H TpebyroT
IPaBOBOTO PeryJMpOBaHUA Ha OCHOBE TIPHHIIHIA UMIEPATUBHOCTH. ['panu Mexuy
OTpacisMH BCErZa NOABIDKHBI, 8 METORBI PEryniHpoBaHMA He Bcerja CTporo
OTJHYHB!, HO TIOTIBITKH TPMMEHEHHSA K OTHOLIeHHAM cyOopauHalWM NpHHIMNA
OUCTIO3UTHBHOCTH PETYJIMPOBaHHA CTONb )K€ Oe3Hale)HBI, KaKk M CTpEMIeHHE
HMIEepPaTHBHBIMH CpPEACTBAMHM perjiaMeHTHPOBaTh OTHOIUECHHA KOOp,[[HHaLIHPIX3.
ITpaBaa, HeoGXOAUMO OTOBOPHMTHCH, YTO B OCHOBAHHH BBIBOJIA JI.C. SIBHua Nexur
OTHIONs He TeOpHs pasjiefieHus NpaBa Ha MyOnMYHOe M HYacTHOE, a €ro
coOCTBEHHBIE B3MIAABL Ha MpobyieMy CHCTEMATH3allMH NpaBsa.

B-TpeTbHX, 3TH KPUTEPHH SABJAIOTCA Haumbonee KOHKPETHBIMH, OHH He
Pa3MBIThl Pa3IM4YHOrO POJA OTOBOPKAaMH.

B-ueTBepTHIX, JaHHbIE KPUTEPHH SBIAIOTCSA NPAKTH4ECKH NPHMEHHMMBIMH K
[IO3UTHBHOMY MpaBy.

Bce H30XeHHOE AeNaeT TEOPHUIO MON0XKeHHs Cy0BeKTa B NPaBOOTHOIEHHH
B COYETAHMH C Teopueil pa3ficleHHs MNpaBa IO XapaKTepy 0043aTeNEHOCTH
TpeAMCaHuii PaBOBBIX HOPM KBHHTICCEHLMEH 001el TeopHH pa3fieieHHs npasa
Ha MyONMYHOe M HYacTHOE, INpPE/OCTaBisas B HaIlle PacnopsKEHHE Hanbonee
BECOMBIE KPHTEPHH AN OCYIIECTBJIEHHs pasrpaHH4eHHs MOSHTHBHOIO I1paBa Ha
my6nuyHoe U yacTHoe. K naHHOMY BBIBOAY B CBOHX PacCyXJEHUAX AOCTaTOYHO
6ausko nomomen b.B. UYepemaxuH, KOTOpBIH monaran, 4Yio B CBA3M C
HEYCTOMYHBOCTBIO MCTOPHYECKHX IPAHHL] MEXIY YaCTHEIM H nyOIHYHBEIM [IpaBOM
M TepeIUIeTeHMEM KX OJIEMEHTOB B KaXAbIA HCTOPHYECKHH MOMEHT, IpH
NOrMaTH4YeCKOM H3y4YeHHM [paB €JHHCTBEHHO TNpPHEMIEMBIMH  ABJIAIOTCS
(opmanbHble KPHUTEpHM pasTpaHH¥eHMsA, @ U3 STHX MOCNEAHUX - MONOKEHHES
cy6beKTa B IPABOOTHOLIEHHH H NPH3HAK LEHTPATH3ALMN H ACLEHTPaaH3aLH
npaBosoro perynupoBaHusa. HaoBopoT, KpurepHH MaTepHalbHBIE HMEIOT
CYILECTBEHHOE 3Ha4YeHHe I BOMpPOCa O Lieeco0fpa3sHOCTH OTHECEHH TOH WK

HHOM 0671acTH KU3HEHHBIX OTHOIIEHHH K YaCTHOMY WIH IMyOMHYHOMY IpaBy, TO

*flgny JI1.C. Ipaeo passutoro counanuctueckoro obimecrsa. M.: IOpua.ur., 1978.
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€CTb MOJNUTHKO-IIPaBOBOM TOYKH 3peHus’.

Teopusi pa3mencHHs TMpaBa MO pasIHyYMIO TONOXeHHs cybObekTa B
NPAaBOOTHOLICHHH W TeOpHs pas3fieficHHA NpaBa MO XapaKTepy NpaBOBBIX HOPM
BBIABHTAOT (opMalibHbIe, IOPHINKOJOTMATHYECKHE KPHTEPHH pa3feiieHHus NpaBa
Ha NyOJHYHOE U YacTHOE.

OfHako 3TO He YMaseT WX 3HA4YeHHsd, NOCKOAbKY «JOrMaTHYeCKHe
NPUHUMUIIEL ABIAIOTC] KOHIEHTPHPOBAHHBIM BEIpAXKEHHEM CYIIHOCTH NpaBOBOTO
peryiHpoBaHus Toi WM MHOH cdepbl npaBonopsaaKa, HallleAleHd 3aKpenieHue B
TIO3HTHBHOM TIipaBe, cybcTannueli, Boupaioiueil B cebs HaubGosee cyleCTBEHHbIE
ee XapaKTEPHCTHKH COGCTBEHHO pEryJIATHBHOTO M IIEHHOCTHOrO CBOWCTBa»,
M03TOMY «IpPH3HAaHHE WX KPHTEPHEM pasrpaHHYeHHs NPeACTaBAETCA BIIOJHE
OMpaBAaHHEIM K 000CHOBaHHBIMY. DaKT 3aKpelVieHHs B IMO3MTHBHOM 4YacTHOM
IpaBe COYETAHWA TNPHHLMWIOB paBeHCTBA CYOBEKTOB MNpPAaBOOTHOIUEHWUH H
JUCTIO3UTHUBHOCTH MOXeT OBITh MpOWIIIOCTPUPOBAH Ha MpHMepe LEeNoro psaa
HOPM IeHCTBYIONIETO 3aKOHOAATENCTBA. Tak, B cOOTBeTCTBHH C I 1 ¢T. 1 'K PO
Tpa){aHCKOe 3aKOHOAATENBCTBO OCHOBBIBAETCS, CPEeAH MPOYEro, Ha NMpU3HaHHK
PaBEHCTBA YYAaCTHHKOB PEryJIHPyeMBIX WM OTHOINEHHH, CBOOOABI NOroBopa,
HeJIOITyCTHMOCTH BMeIaTelIbcTBa Koro-nubo B yacTHele Aena. CornacHo 1. 3 cT. 1
CK P® perynupoBaHHe CeMeHHbIX OTHOILEHHH OCYIUECTBIIAETCA B COOTBETCTBHH C
IPUHLIMTIAMH PAaBEHCTBA MPaB CYNpPYroB B CEMbE H pa3pellieHus BHYTpHCEMEHHBIX
BOIIPOCOB T10 B3aHMHOMY cornacHio. [IpyHIMI AHCIIO3UTHBHOCTH pealn3yercs B
ceMeiiHOM IIpaBe I0CpelCTBOM MHCTHTYTOB OpauHoro jporosopa (ri. 8 CK P®),
cornamenus o6 ymmare amuMeHToB (rn. 16 CK P®) u memoro psaa ApYrux
cornaileHuii. MeHee mocieqoBaTeJIbHO paccMaTpHUBaeMbIE IIPHHIUIIEI OTPAKEHBI B
TK P®, koTopeiii He COOCPXKHT TMpPsAMOH HOPMBI, 3aKPEIUIAIOUIEH NPHHLKI
paBeHcTBa paGoTHMKa W paboTomarens, ycTaHaBlHWBas IpPH 3ToM cBoboay
3aKnoueHusi Tpyaosoro goroopa (ct. 2, 56 TK P®). Bmecre ¢ TeM B
COOTBETCTBHH €O CT. 23-24 TK P® paBHOmpaBHe CTOPOH SBJIAETCA OCHOBOH AjA

COIIH&NIBHOI'O MapTHEPCTBA, Nnoxg KQTOPBIM MMOHHUMAacTCA cycremMa

*Yepenaxuu B.B. K sonpocy o yactsoM u ny6mmunom npase. M.: JIEIOPE, 1994,
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B3aHMOOTHOLIEHHH Mexay paGoTHukaMu (TIpedCTaBUTEIAMH paboTHHKOB),
paboTojateNamMu (mpencTaBUTEIIMM paboTopateneii), opraHaMH
rocyJapCTBEHHOH BIACTH, OPraHaMH MECTHOTO CaMmOyIpaBlIeHH:, HarpaBIeHHad
Ha ofecreueHrde COrNAacoBaHMA HHTepecoB paboTukoB M paborojareneil mo
BONPOCAM PEryJHpOBaHMs TPYNOBBIX OTHOIUEHHH M HHBIX HETOCPE/CTBEHHO
CBA3aHHBIX ¢ HMMH OTHOIIeHMH. OAHOBPEMEHHO MPOBO3IIAIIACTCA MPUHIHI
cBOGOBI KONEKTHBHBIK JOTOBOPOB H coramieHHi (CT. 46 TK PO).

PasfiesieHye COBPEMEHHOTO POCCHACKOTO NpaBa Ha myOJIMYHOE H YaCTHOE MO
IpeAMeTy T[paBOBOrO PETyJIHpOBaHH#A, T.6. Ha OCHOBAHMH MaTepHabHEIX
[IpU3HAKOB, MO MHEHHIO aBTOpa HaCTOAIIeH paboTsl, He IIPEACTaBIAETCA
BO3MOXKHBIM KaK MHHHMYM 1O TPEM NMPUYHHAM.

Bo-IepBBIX, OTCYTCTBYET TeopeTuuecKas 0asa Uil TaKOro JAENCHHA. Hu
O[HA W3 HCCeJOBaHHBIX B HAacTOAIEl paboTe MaTepUanbHbIX TeOopHil pasielieHus
Tpapa He [aeT JUIs 3TOT0 KOHCTPYKTHBHOTO KPUTEPHA.

Bo-BTOpBIX, Takoe jeneHHe ObUIO OBl HEYCTOHYHBBHIM C HCTOpHYECKOH
TOYKH 3peHHMs, TAK Kak B 3aBHCMMOCTH OT KOHKPETHBIX notpeGHOCTeH pasBUTHA
FOCY[apcTBa OfHO M TO JKe SBNeHue OOIECTBEHHOH JKM3HU B PA3UIHOC BPEMA
MOJKET PEryJIMpOBaThCs Kak MySIMYHBIM, TaK U YaCTHBIM JIpaBOM.

B-TpeTbHX, (OPMHpOBaHHE COBDEMEHHOH TNPABOBOH CHCTEME! Poccuu
IIPOMCXO/UNIO B YCIOBHSAX OTPHLIAHHA KOHLICTILNH ANeHHA NpaBa Ha myOnu4HOE U

YacTHOE, YTO JIMIIHIO €€ COOTBETCTBYIOLUEIO (i)YHIlaMeHTa.
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I'nasa 2 Coaep:kaHue nyGJHYHOI0 H YACTHOTO PaBa B CHCTEME
Pocchiickoro npaBsa
2.1 Coaepskanue myGJHYHOro NpaBa B CHCTEME Poccuiickoro IIpaBa

[Ty6nu4Hoe NMpaBO - Ta 4YacTh CHCTEMBI HEeHCTBYIOLLEro IpasBa, HOPMBI
KOTOPOTO HarpasiieHbl Ha 3amuTy obmero 6nara, cBA3aHB! C MOJHOMOYHAMH H
OpraHM3aUMOHHO-BIACTHON  HEATENBHOCTBIO  TOCYHapcTna,  C BBEIIIOJIHEHHEM
o6LIecTBEHHBIX LieNeil U 3aja4, B OTNHYHE OT YacTHOC Npaso (naT. jusprivatum),
KOTOpOE  3allWIaeT  WHTepeC  JIMYHOCTH, obecrieunBaeT  CBOCOAHYIO
camMOpeallH3alMio TPaKIaHWHA, TpaBo HacTHOH cOOCTBEHHOCTH M 4aCTHOro
npeNpUHAMATEbCTBA U OCHOBAHO HA OTHOLICHHAX PABHONpaBHbIX CTOpOH.

[ly6myunoe mnpaBo — CHCTEMa LEHTPAIN30BAHHOIO peryaupoBaHus,
obecrieurnBaeMas IPABOBEIM GJIOKOM, BKITIOYAOIUM HOPMbI NpaBa, MHCTATYTS! ¥
oTpacnu, OMNpefeiMolMe OONacTe  peanusaluy nyGIUYHBIX ~ HHTEPECcos,
peryaupytomye nyGIHYHO-[IPABOBEIE OTHOWIEHHS —  OTHOLICHA OpraHoB
my6uuHOM BracTH Mexay coboi, a TaKke OTHOLICHHUA MEXAY HHUMH B 4acTHBIMH
qYMIaMM ¥ HX oOBeAMHEHHs MM, IOCTPOCHHBIE HA HaJalax cybopAavHaLUH
cyOonexToB. [l HeE XapaKTepHBI ocobGeHHocTH, OOYCIOBIEHHEIE NPaBOBBIM
PeXMMOM MyONMYHOH BNACTH: IIPEUMYLUSCTBEHHO paspelmTeNnsHEIR  crocod
[PAaBOBOTO PEryJHPOBAHMKS, OJHOCTOPOHHHE BOJEH3BABIICHIS BIACTHEIX OpraHoB
KaK y4YaCTHHKOB COOTBETCTBYIOUIMX TIPaBOOTHOIUEHHH, HEpapXWiecKue CBAM H
BBLITEKAOLLAS OTCHOAAa HMIIEPAaTHBHOCTh MPaBOBLIX HOPM.

ITy6iuuHOe TpaBo peryiHpYeT OTHOLUEHHS FOCYHapcTBa, €ro OpratoB ¢
rpaxiaHaMH, oGIIECTBEHHBIMH 00 BEIMHEHUAMH, X03AHCTBYIOIUMH CTPYKTYPaMH,
OTHOMLICHHs MEX/Y rocylapcTBeHHBIMH opraHaMu. IIpy 3ToM Opras rocyaapcrsa
BBICTYIa€T B KadecTBE HOCHTENA BJIACTHBIX (ry6nuYHBIX) MONHOMOYKH,
obecmeuBaoLIX HHTEPECH] Beero 001ecTBa, OTAENBHBIX €ro ConraipHeIX CIIOEB,
rpynim.

ITy6nuunoe npaBo - 3T0 06MacTh «TOCYNAPCTBEHHBIX AEI», T.€. Camo
YCTpPONCTBO H CaMa JNEeATeNIbHOCTh FOCYAapcTBa Kak ny6auyHON BIACTH, BCEX

myONHYHBIX HHCTHUTYTOB, peryJHpOBaHHe annapara rocy/iapcTBa,
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aIMHHHCTPATUBHBIX OTHOILIEHHH, TOCYJapCTBeHHOH  CiyxObl, yronoBHOe
npeciefoBaH{e U OTBETCTBEHHOCTh H T. J.; CAOBOM, HHCTHTYTHI, [IOCTPOSHHBIE Ha
Havajaax BAACTH M MOJYMHEHHS, HAa OTHOLICHHAX CyOopaAHaLHK.

IMockonbky MyGNHYHOE NMPaBO €CTh TO, KOTOPOE OTHOCHTCS K MNONOXEHHIO
rocy/apcTBa, BELCHUM, YTO BKIIOYAET B Ce0sl MOHATHE «TOCYAAPCTBOY.

CocynapcTBO ~ TONMTHKO-COLHMANbHas, TEPPUTOpHANbHAs OpraHH3aluA
BJIACTH, pacrofiaraioilas CrelHaibHEIM annapaToM NpHHY)XXACHHUS U YNPaBICHHA,
criocobHas nenaTh CBOM BelleHHA O6A3aTeNbHBIMHM Ha BCEH TEPPUTOPHH CTPaHBL
CocynapcTBo BBICTYNAeT KaK MONHTHYECKAs, CTPYKTYpHas M TeppMTOpHANbHAA
opraHu3anus OBLIECTBA, Kak ero cBoeofpasHas BHEIWHss ofonouka. Iloatomy
KOTZi@ TOBOPAT O FOCY[apcTBe HMEIOT BBHAYTOCYAApPCTBO HE CTONBKO KaK OCOOBIH
anmnapat, cBoeoOpa3sHyl0 «MallHHY», CKOJIBKO rOCYAapCTBEHHO-OPraHu30BaHHOE
o6mectBo, oOBemMHsIOLICE B cebe MOJHTHYECKYIO, TECPPUTOPHAIBHYI0 H
CTPYKTYPHYIO OpraHu3auuio obiectsa.

CylmHOCTh COBPEMEHHOIO TrocCyjapcTBa MpOsBIseTcs B TOM, 4YTO OHO
CITY)XHT B KauyecTBe CpelcTBa OOILECTBEHHOrO KOMIpPOMHCCA, Yy4€Ta MHTEpecOB
Pa3MUYHEIX TPYTN M CNIOEB HaceNeHHA M CHATHA WM CMATYEHHS IPOTHBOPEUHH
MeXaHH3Ma yIpaslieHHs JeJiaMH oOILecTBa.

IIpu3Haky rocysapcraa:

Hanuuwe my6nuuHodi BracTd. [ly6nmuHas BIacTh IPEACTaBIAET coOoH
COBOKYIIHOCTE allllapaToOB MOAAaBleHHs M ynpabjieHHA. ['ocynapcTBeHHYIO BIACTh
oCyHiecTBIseT ocobblii cloii MoAeH, HafeNeHHBIX FOCYAapCTBEHHO-BIACTHEIMH
MOJIHOMOYHAMH.

TeppuTopuaipHas OpraHM3alus HaceneHus. I'ocynapcTBeHHas BIacTh
OCYLIECTBNAETC B TpefeNax KOHKPETHOH TEppUTOPHH H pacnpoCTpaHAETCs Ha
BCEX JIMII, MPOXKHBAKOIIMX HA HEH.

3) T'ocyaapcTBEHHBIH CyBepeHHTET. JTO HE3aBUCHMOCTb IOCYJapCTBEHHOM
BJIACTH OT BCAKOM Jpyrodl BnacTd (MOMUTHHECKOH, HAEONOTHMYECKON) BHYTPU
CTpaHbl K BHe eé, BeIpaXKeHHas B €€ HCKIIIOYHTEJBHOM IpaBe CaMOCTOATENbHO

pelLIaTsE CBOK J&jia.
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4) Hannuue npaBa KaK CHCTEMBl NMPHHATHIX MIH CaHKIMOHWPOBAHHBIX
rocyfapcTBOM HOPM, 003aTebHBIX A1 BCEro Hace/ICHHA.

@YHKIMK TOCYAapcTsa - [JaBHble HAlpPaBleHHs ero ACATENLHOCTH, B
KOTOpBIX BHIPAXAETCA €r0 CYHIHOCTh M COLHA/BHOE HasHAeHHe, lCIH U 3alatH
rocyAapcTBa M0 YNpaBleHUIo o01IecTsa B NPUCYIIHX EMY ¢opMax U METOAAX.

OCHOBHBIE BHYTpeHHHE QYHKIHH:

- sKoHOMHMUYeCKas (KOOpAMHALMA SKOHOMMYECKHMX IIPOIECCOB, a HHOTAZ
yIpaB/ieHHe 3KOHOMHKO#H);

- coLlalibHas;

- KynbTypHasd;

- oxpaHuTenpHas (MoAZepaHMe  CTAOMNBHOCTH  CYIIECTBYIOUHX
OTHOLIEHHIA, OXpaHa NpaB H cBoboJ YenoBeKa, NpaBoIopAIKa).

OcHOBHEIE BHEIIHHE DYHKLIHH:

- OCYIIECTBIICHHE MEXAYHAPOAHOr0 COTPYAHHHECTBa,

- opramMsanus ODOpOHBI ToCyHapcTea, 3alluTa TOCYAApCTBEHHOIO
CYBEpEHHTETA.

B COOTBETCTBMHM C (YHKLMAMHM TrOCYJapcTBa CO3JacTCA CTPYKTypa €ro
OpraHOB YNpaBieHHs: NPeACTAaBUTENBHBIX, HCMOTHHUTENBHO-PAcTiopsAAUTENBHBIX,
cyne6HBIX, OXpaHBl OOLIECTBEHHOro MOpALKa, HaLuoHaNnpHOH 6e30macHoCTH,
HaJ30PHO-KOHTPOJIEHBIX.

[My6nuuHOe mNpaBo - 3TO OTPacib Poccuiickoii npaBoBOf CHCTEMBI,
peryaupyomas obIlecTBEHHBIE OTHOLICHHU, obnanarolye CBOeH CrieLH(HKOMN.
CrienudKy OIpesenser npeaMet (CyTb) MyGNHYHOro npasa - 310 o61IecTBEHHBIE
OTHOIIEHHS, CBS3aHHBIE C TOCYIApCTBEHHOM YMpaBleHYecKoH AesTeNbHOCTBIO, €
opranusauueii n peanusaunei rocyfapCTBEHHOH BJIaCTH, OXpPaHOH NpaBONOPsAAKa,
MPOU3BOACTBOM I10 JieJlaM O NPaBOHAPYLIEHHUAX, CHCTEMOl1 OpraHoB rocynapctsa 1
OpraHOB MECTHOTO  CaMOYTIPaBIECHMA, HCIONb30BAHHEM rocynapcTBEeHHOH
cobcTBeHHOCTH, oOfecrmedeHus HAeATENBHOCTH  rocyaapcrsa (obpa3zoBaHue,

JCIIONIE30BAHME, pacTpeleneHHe AeHEXHBIX GOHIOB rocy1apCTBa U T. m.). [Ipuuem

15





rOCyJapcTBO BBICTyIaeT apOHTpOM B cHopax - TOrAa, Korja yie He JefCTBYIOT
YyacTHBIE COTJlallleHH.

OCHOBHBIM METONIOM ITyOJIMYHOTO NpaBa ABJIETCA METO roCyAapCTBEHHO-
BAACTHBIX MPEANYCAaHUI ONHHX YYaCTHHKOB OTHOIUEHHH K APYTMM; rocynapcTBO
CaMO YCTaHABIMBAET BHABI ¥ MEPHl TOCYAApCTBEHHOH OXpaHBbl 00IIeCTBEHHBIX
oTHolleHuii. Hapsaay ¢ 3TuM METOIOM KHOT/\a HCTIONB3YEeTCs:

MMIEPaTHBHEIA MeTOA (TOCYJapCTBO MOXKET HafIeliTh rocynapCTBEHHO-
BIACTHEIMH TTOJIHOMOYMAMH);

JHCIO3NTHUBHBIA MeTox (MpaBo CTOPOH HMCMNONE30BaTh CBOH fpaBa IIO
CBOEMY YCMOTPEHHIO).

ITpuHLMMEI MyGAHYHOrO MpaBa ONpenesaoTCs B OCHOBHOM KoHncTuTtyLuei
Pd:

1. MpHHLMI 3aKOHHOCTH;

2. crpaBeJIHBOCTH,

3. rymMaHH3Ma;

4. paBeHCTBa.

WctouHuku nyGNHYHOrO mpaBa - HOPMaTHBHO-MPABOBBIE AKTHI (3aKoHBI),
MHOrAa - NpaBoBoH 0ObMalt (MpeLeneHT) MCTIOJIHUTENBHON TOCYNapCTBEHHOM
BNacTH.

B cdepe myGnauyHOe NpaBO BNACTHHIA OpraH MOXeT HMISPaTHBHO
TIpeANMCHIBATS ONpeNeNeHHBlE BapHaHTBl TOBEJEHHA TrpaxaaH M JApYyrHx
cybbexTOB mpaBa, TpeboBaTk OT HHMX TOYHOrO cobrofeHns NpeanHCcaHnid
3aKOHOJATE/BCTBA, TNPHMEHATh K  HApyWWTeNsM  MEpl  IOPHAHYECKOH
OTBETCTBeHHOCTH. Jlna myGNuYHOronpaBa XapaKTepHBI pETyNHpoBanue C
MOMOIIBI0 HMIEPAaTUBHBIX (KATErOPHYECKHX) HOPM, KOTOpHIE HE MOTYT OBITH
M3IMeHEHB! yYaCTHHKaMH TpaBooTHoweH . [ myGnMyHO-NpaBoBEIX OTHOIICHUH
XapakTepHO HepaBHompasHe cTOpoH. OfHOH U3 TaKUX CTOPOH 0OBIYHO BBICTYTIAET
rocygapcTBo jiubo ero oprad (JODKHOCTHOE JHMLO), obnajarorue byHKUMeH
BeJIEHHU.

CymecTsoBaHue MMyONMYHOrO M YacTHOr0 MpaBa Kak 3JeMeHTa
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rpaxpaHckoro ofuecTBa - HeoOXoAMMas MPEATIOCHUIKA OrpaHHYeHHT U
YCTAHOBJIEHWA TpeNeiioB BTOPXKEHWA rocyiapctsa B cdepy  JIMHHBIX
VMYILECTBEHHBIX H MHBIX HHTEPECOB: YCTAHOBNIEHHS HANEKHBIX CIIOCOO0B 3aIUTEI
mpaB M 3aKOHHBIX HHTEPECOB TIpaXJaH, HMX OObelMHEHHH, HaCTHBIX
XO3SMCTBEHHBIX CTPYKTYp: MpeAOTBpPAllEHHs TMOAMEHB! TPaXAaHCKO-TIPaBOBBIX
croco6oB 3aIMTE CyOBEKTHBHEIX MpaB JINYHOCTH aAMHHHCTPAaTHBHO-TIPABOBBIMH.

[Ty6nu4gHoe mnpaBo BKAOHaeT B ceba Takue OTpacid [paea, Kak
KOHCTUTYLHOHHOe  (TocylapcTBEeHHOe),  aAMHHHCTPATHBHOE, (h1HAHCOBOE,
YTOJIOBHOE, YTOJIOBHO-HCTIONTHUTENBHOE, MEXIYHapOAHOe nyOaudHoe,
ripoLieccyaibHble OTPaciH.

2.2 CogeprkaHne 4acTHOro npasa B cucreme Poccuiickoro IIpaBa

CopepxaHHe YacTHOTO MpaBa  COCTaBNAE€T  COBOKYNHOCTE  HOPM
hOpMYNHPYEMBIX OpraHM3aLMAMY ¥ IPaXIaHAMM Ul peajiu3aliy COOCTBEHHBIX
HHTEpeCOB (YacTHBIX HHTEPECOB), PEryJNHPYIOMINX Ppa3slH4YHBIE CTOPOHBl HX
HEATERBHOCTH .

YacTHOe MpaBO — CHCTeMa JeleHTPAlH30BAaHHOIO pPeryJInpoBaHHf,
obecneurBaeMas MpaBOBBIM OJIOKOM, BKIIOYAlOLIMM B ceGa HOpMEL IpaBa,
MHCTHTYTBI M OTPACIIH, ONpeAensione of1acTe peau3allii YaCTHBIX HHTEPECOB,
PETyIUpYIOIIHE YaCTHONPABOBbIE OTHOLIEHHsS — OTHOIIEHHSA YaCTHBIX UL H (HIIH)
ux obbpenuHeHuit Mexay coboif, 3akpernasiomye cBoGOTy TOrOBOPHBIX CBA3EH,
IIOCTPOEHHblE Ha HadaiaXx KoopAMHAUHH cybObekToB. [Insd He€ XapakKTepeH
IpeUMyYIIECTBEHHO 06I1EeN03BOANTENbHbIH Crocob (rpajIaHcKO-TPaBoBOil METON)
MpPaBOBOrO  DPEryinHpoBaHHA,  OTNMYAIOIMACA  HayalaMH  aBTOHOMHK,
IOPHAMYECKOr0  paBeHCTBa  CYOBEKTOB, HX  HECONOAYMHEHHOCTBIO M
06ycnoBieHHO! 3TUM JUCIIO3HTHBHOCTHIO NPABOBEIX HOPM.

Cozep)xaHHe YacTHOTO NpaBa COCTOMT H3 TPeX 3JIEMEHTOB. PacmonoxuM ux
TaK, KaKk TpeOyeT MCTOPHYECKMI KOHTEKCT, T.€. B MOpAJAKE HX IOABICHUA HIH C
TOYKH 3pEHHS 3BOJIOLHH YaCTHONPABOBOI'O PETYIHPOBAHHUS;

- JOTOBOPHBIE HOPMEL,

*Anexceen C.C. YacTHoe npaso. M., 1999,
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- KOpIIOpaTUBHbIE HOPMEI;

- UHAWBHAYaJIbHbIE HOPMEL.

ITpomopLUMOHANEHOE COOTHOLIEHHE 3THX 37EMEHTOB B PasHBEIX NPaBOBBIX
chcTeMax pasmuuHo. Bonee Toro, B mo00OH OTAENBHO B3ATON HAUMOHAJIBHOHN
MpaBoOBOi cucTeMe HaIOJHEHHE YacTHOTO MpaBa, ero COAEPIKAHHE - KOHCTaHTa
M3MEHUMBAas WM 3aBHCHT OT CTENEHH MpaBOr0 Pa3sBHTHA CTPaHBL 31€Ch MOXHO
YJIOBHTH HECKOJIbKO 3aKOHOMEPHOCTEH:

1) nocrenieHHo 0ObeM coziepaaHHus YaCTHOrO MPaBa BCe BpeMs pacTeT;

2) pacliBpsieTcsl IpeAMeT JOrOBOPHOTO NpaBa. JTO NPOsABIAETCH B TOM, 4TO
JIOTOBOPHEIE HOPMBI KCIIONB3YIOTCH BO BCe OONBLIEM HHCIE oTpacneH mpasa.
Bonee Toro, JOroBOpHbIE Hauana MPOHHKAIOT B OTPACIH yOIMYHOTO HpaBa;

3) pacTeT AONA KOPMOPaTHBHEIX HOPM B KOJH4YECTBEHHOM OTHOLICHHH.
IprurHoil 3TOro sBNsAeTCs pa3sBUTHE OH3HECAa B CTOPOHY €ro YKpYITHEHHA.
[TosBneHHe TpaHCHAUHOHAIBHBIX KOPIOpAaUWi BpsAA N CHeAyeT CYHTaTh
KOHEYHOH TOYKOH B JAHHOM OTHOLUEHHH,

4) U3MeHsIeTCS W KauecTBO KOPNOPATHBHBIX HOPM - OHHM CTAHOBATCH BCE
bolee COKHBIMY,;

5) uMHAMBHOYaJlbHblE HOPMBI, MpH3HAaBaeMblE H 3alf{llaeMble JIHIIL B
OT[IENBHEIX BBICOKOPA3BHTHIX CTpaHaX IIOCTENEHHO IOMajaioT I[I0Ka B 30HY
TEOPETHYECKOr0 OCMEBICIIEHHS, YTO JAcT HAAeKAbl Ha UX NMpH3HAHHE H 3allMTY Ha
fIpaKTHKe, yCTh U B OTAeNCHHOM Oyaymiem.

TepeiineM k KpaTkoi XapaKTEPHCTHKE OTAENBHBIX 3JIEMEHTOB COIEPXKaHH
JacTHOTO NpaBa.

JloroBopHbIe HOPMBI - 3TO NPaBHiIa MOBENEHMA, KOTOPEIE YCTAaHABIIHBAIOTCA
IyTeM cOTJalleHHs MexAy ABYMs HiH Oonee cyOnexTamu (rpaknaHame HIIH
KOpropauusMu) MO BOIpOCaM, INPEACTaBIAIOMMM B3aMMHBIH HHTEpeC, H
HCIIOJIHEHHE KOTOPLIX TrapaHTHpyeTcs IIPUMEHEHHEM MeEp TroCyAapCTBEHHOIO
NPUHYKIEHHS.

JloroBopHble HOPMBI OCHOBaHBI Ha CBOGOJHOM YCMOTPEHMHM CTOPOH, Ha

y4ete ux notpeGHocTeit u uHTepecoB. OHH NO3BOMLAIOT cybbexTam (rpaxaaHaM H
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OpraHH3alHAM) TOYHO U TOHKO pearipoBaTh Ha BOZHHUKAIOLIUE CUTYAIHH.

Kak BHIuM, 1OroBOp IpeAcTaBiseT coboiil BecbMa CIOXKHYIO KOHCTPYKLHIO.
B copepxaHWH >Xe 4YacTHOrO NpaBa JOroBOpHbIE HOPMBI HMeIOT OGoubioit
YHeNbHBIH BeC U 3Ha4YHMOCTb.

KoprniopaTuBHsle HOpMBI - 3TO IMpaBWia IOBeJeHHsN, paspabaTsiBaeMble
opraHamH YIIpaBI€HHs KOpIIOpalHi, pacnpocTpaHieMble TONBKO Ha MX WIEHOB H
HamnpaBleHHBIE Ha pEryjUpoBaHHE OTHOLICHHWH, CKIAABIBAKOLIMXCA BHYTPU
KOpHopalui.

B oTnuune oT MHAMBUAyaNbHBIX HOPM OHHM He HMEIOT TO¥ KauecTBEeHHOMH
(nepcoHankHoi) onpeneneHHOCTH. KOHKpeTHRIE YYaCTHHKH KOpPIOpAaIlUH MOTYT
MEHATHCA, HO KOPIIOPAaTUBHBIE HOPMBI OCTAIOTCA B CHJIE IO TEX IOP, IIOKA OHH He
OTMEHEHBl OpraHaMM YINpaBlieHHs KopropaluH, ux npuHssBmmmu. Eme opHa
yepra, OTJIMYALlas WX OT HMHAUBMAYanbHBIX HOpM, kacaercs ¢opmbl. Ecnu
HHAMBHAyalbHBIE HOPMB! 3a peiKHM HCKIIOUEHHEM He HaXOMiT NUCEMEHHOro
BBIPQXKEHHSA, TO KOpIOpAaTHBHBIE OOJNBIIEH YacThl0 BHEIIHE OGOPMIEHE B
NMCBMEHHBIX JOKyMeHTaX. KoHeuHO, B MalieHbKHX KOpIIOpauHsXx 3TO, Kak
NIPaBWJIO, HE [enaercs, IMOCKONBKY U3AEpHkKH, CBf3aHHble ¢ ¢QuKcaluei
KOPIOPAaTHBHEIX HOpPM  (BpeMEHHBIE, OpraHW3alMOHHEIE, MAaTepHANbHBIE),
IIPEBOCXOMAT BEJHYMHY Iosie3Horo 3¢dexra. K npumepy, nmBa 4uenoBeka,
obreaunuBmuecs B OO0, MOryT B TeUeHHe MATH MHHYT BEIICHHTH, KTO H3 HHX H
kakve QyHKUHH OyAeT BRIMOMHATE (HanpuMmep, oAMH OyJeT 3aKynaTh TOBaphl IS
NPOAAXH, a IPyTroi UX npojasaTts). Bpan Ax no 3ToMy NOBOAY HYXHO COCTABJATE
COOTBETCTBYIOLUMH JOKyMEHT. B KpyNHBIX KOpHOpaUKsAX KOpPMOpPAaTHBHBEIE AKTHI
CTAHOBATCA KpalHe HeoOXOAUMBIMH, I[IOCKONBKY 06€3 HHMX YHNOpAJOYHTE
BHYTPEHHION JKHU3HB KOPIIOPALHH TIPOCTO HEBO3MOKHO,

WunuBHayanpHele HOPMBI - 3TO NpaBHia NMOBEAEHHS, CHOPMYIHPOBAHHEIE
HHAMBHAAMH, BBIpaXKalolliie HX COOCTBEHHYIO BOJIO M OXpaHSeMbIe CHJIOH
roCyAapCTBEHHOTO NMPHHYXIEHHA.

CospaHve HHIUBHIYAIBHBIX HOPM HOIYCTHMO TOTAa, KOrZa MNOBEACHHE

HHAHUBHAAa HE 3aTparHBaeT HHTEPECHEl JOPYTHX JIHO H HeE Tpeﬁye'r OT HHX
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BOJIEU3bABNCHUsA. Hanpumep, nonp3osarens (co6CTBEHHMK) CafOBOro y4acTka
MOXeT ero o0ycTpauBaTh IO CBOEMY XXENaHHIO H NPHHHMATb Ha 3TOT CHCT
pasnuyHble pereHus (HopMel). JIomycTHM, OH peiiii Ha HeM COOPYAMTE MPYA ANs
BLIpallliBaHKa KaproB. Korga oH NpHCTYNHT K peanu3allid CBOETO IUIaHa, TO
BO3HHMKHET IPaBOOTHONICHHE, B KOTOPOM HEOrPaHHYEHHOE KOJNMYECTBO JIUL GyaeT
eMy NpOTHBOCTOATh B KauecTBe 00s3aHHbIX (abCOMIOTHOE MNpPaBOOTHOLIEHHE).
CBs3H JaHHOTO CyOBEKTa OCTalOTCs HEKOHKPETH3HPOBaHHBIMH JI0 TEX MOp, IMOKa
ero noBefeHHe He MPOTHBOPEYHT HOpMaM 3aKOHa H He HaHOCHT yuiepl HHTepecam
Opyrux Jui. B TO Xe BpeMs, KaK TOJBKO KTO-HMOYAB HapyLIHT €ro npaso,
HaIlPHUMep, 3aTpA3HHT BoIy B ero Gacceiine, To oH snpase GyaeT o6paTHThCs 3a
cynebuoit sammroif. OcHOBaHHEM [/ TakOd 3aIlMTHI ABJAETCA NPE3yMITLHs
TIpaBOMEpPHOCTH MOBefeHus, obobimenHas B gopmyne: «[lo3BoNeHO BCe, 4TO HE
3ampelnero»’.

HupuBUAyanbHElE HOPMBI HMEIOT npenenbl. Bo-nepBeX, OHH He JIONXKHEI
NPOTHBOPEYHTs HOpPMaM 3aKOHOAATENBHBIM. BO-BTOPHIX, OHM He JOJIKHBI
Hapyliath [PAaBOMEPHBIX  MHTepecoB  Apyrux Jauu. Mnaue  rosops,
HHAVBYyalbHEIE HOPMBI HE JONKHBI HATH KOMY-NTHOO0 BO Bpen.

B cumy ToOro, 4ro poccuiickas npaBoBas CHCTeMa €llle He OCBOHNA 3TOT
IIacT Mpaea, Ja H, KpOMe TOTo, B TEOPHH NPaBa OCMBICTIEHHE 3TOro QpeHOMeHa, No
CYLIECTBY, €Lle¢ TONBKO HAYHHAETCH, HHAMBHAYaIbHBIE HOPMBl KaK 3JICMEHT
YaCTHOTO MpaBa - 3TO [PeMET MPUCTANBEHOIO PaccMOTpeHusa B Oymyiem.

YactHoe mnpaBO BbipakaeT cBoGonéy cyObexkToB InpaBa (MHAMBHAOB U

opraHu3auuit). Ota cBo6oa HMeeT JBE CTOPOHEI: BHYTPEHHIOIO H BHEILHIOHK.

®*KonGacun J[.A. ConepxaHHe TPYAOBOTO JOroBOpa Ha COBpeMEHHOM JTane. Muuck, 1990
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2.3 B3zaumocBfA3b 4acTHOrO H Ny6anyHoro npasa B PoccHiickom npage

Jlenenue mnpapa Ha mybmuuHoe (juspublicum) M uyacTHoe (jusprivatum)
npusHapanu yxe B JlpesHem Pume. Ily6nuuHoe mnpaBo, no YTBEPKACHHIO
PUMCKOTG IOpHCTa VYJIBIMAaHA, €CTh TO, KOTOpPOe OTHOCHTCA K IONOXEHHIO
PHUMCKOT'O TOCYAapCTBa; HAaCTHOE - KOTOPOe OTHOCUTCA K MOJb3¢ OTAEIBHBIX JIHLL.
B nocnepylolieM KpHTEPHH OTHECEHHMs fpaBa K HacTHOMY WIH INy6nu4HOMY
YTOUHSANKCH, MOoNyYanu Gojiee pa3BepHYTEIE XapaKTEPHCTHKH, ONHAKO NpU3HAHHE
HAay4yHOH M NpaKTHYECKOH LIEHHOCTH INOApasfieNieHHs IpaBa Ha nyOnuyHoe H
YacTHOE OCTABANOCh HEeH3MeHHEIM. MHoe mMoloXKeHHe XapaKTepHo ObLIO Ams
POCCHICKOIi MpaBoOBOR CHCTEMBI, KOTOpas LJIUTENbHOE BpeMs HE 3Hana JeileHUA
npasa Ha uacTHoe M mybnuuHoe. IIpHYMHEI 3TOro 3aKnOYamyuch HE B
0COBEHHOCTAX [OPHAMHYECKOM CHCTEMBI, a IJaBHBIM 00pa3soM B OTCYTCTBHH
MHCTHTYTa uacTHOM coGcrBenHocTH. CoBerckas o¢MUHMagbHas OPHAHYECKAA
HOKTPHHA OTPHLATENBHO OTHOCHMIAcCh K Wjee JelleHWs npaBa Ha 4YacTHOE H
ny6IHMYHOE, CUHTAS ero HCKYCCTBEHHBIM M NMPU3BAHHBIM 32aMacKHPOBATh CYITHOCTD
OypaKya3Horo cTpos.

HMtak, uacTHOoe M MyGJMYHOE NpaBO SABIAIOTCA ABYMSA HEOOXOAUMBIMH
KOMIIOHEHTaMM CHCTeMBI nipaBa. OfHako, oTMedas cam QakKT CyIEeCTBOBAHMSA IABYX
MOACHCTEM IpaBa — YacTHOTO M MyOIHYHOro, Henb3s He 0OpaTUTh BHUMaHHA Ha
ABJICHHE B3aUMOZEHCTBUSA MEXIY HUMH.

OrnpefenuTh B3aHMOJAEHCTBUE MEXIY PasiW4HBIMHU YacTSAMM IpaBa, B TOM
yycjie MEXAY 4YacTHOM M myOnHYHOH ero NOACHCTEMaMH, BO3MOXHO KakK HX
B3aUMHYIO CBf3b, OOYCJIOBAEHHYI0 (PYHKUHOHHMDOBAHHEM COOTHOCAILMXCA
NpaBoBEIX 00pa30oBaHHi B paMKax LENOro — IpaBa, H CIYXaIllylo NOCTHIKCHHIO
ofmeii Len¥ mnpaBa — YNOPAJOYCHHIO MaCCHBa B3aHMOIepeceKarolHXcsa
061ecTBeHHBIX OTHOLIEHHH. BaXkHO MOAYEPKHYTh, YTO MOZOOHAA CBA3b ABJIAETCA
pasBHBalolleiicsa, AUHAMHYHOMH, XOTA OBl IIOTOMY YTO TPAHHLIBI MEXAY TEMH MM
HHBIMH [1PaBOBEIMH 0Opa30BaHUAMH MOTYT OBITE HCTOPHYECKH H3MEHYHBBIMH, Ha
YTO YKa3bIBaeTCA B HAYHYHOH AMTepaType, HallpUMEp, I10 OTHOLIEHHIO K YacCTHOMY

u ny6nuuHomy npaBy C.C.AnexceesbiM, I0.A . TMXOMHPOBEIM, & Takke APYTHMH
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aBTOopaMH. KpoMe Toro, B Hay4HOH IuTepaType CHpaBelUIMBO OTMeYaeTcs, B
yactHoctH H.B.KonoToBo#H, 4To mox B3aMMOACHCTBMEM ClIeIyeT IOHHMAaTb HE
TONIbKO B3aWMHBIE CBA3H MEXIY ABIEHHSAMH, HO H BCAKOE aKTHBHOE OTHOLIEHHE
Mexay Humu. Ilpencrasnsercs, YTO NpH OLEHKE TAakKoro sBJIGHHA Kak
B3aHMoJelicTBHe B MpaBe yKa3aHHas TO3ULHA, HECOMHEHHO, Jo/MkHa OBITh
yuTeHa .

B.®. SlkoBnes cripaBedHBO yKa3biBaeT: «EcC/IM HET PasBHTOrO YacTHOTO
TpaBa, pacCUUTHIBATE Ha 3 EeKTHBHOE pa3BHTHe OOIIECcTBA He MPHXOAUTCA. Ecin
HeT pasBHTOro MyGNMYHOro IpaBa, 4YacTHOE [paBO He MOXET ObITh
,ueﬁCTBeHHLIM»S.

CucTeMHBIH XapaKTep CBA3H YaCTHOTrO H ITyONHYHOrO npapa o0yclaBiHBaeT
HEBO3MOXKHOCTE PeajIbHOr0 COBEPIIEHCTBOBAHMA IPABOBOTO  PErylHPOBaHMsA
HCKJTIOUMTENBHO B paMKax OJIHOIO H3 HHX, 0e3 yyeTa B3aHMOACHCTBHS.

Tax, ®.M .PasiHoB NHIIET, YTO YAaCTHOE U ITyOJIMYHOE NPABO ECTH «...NAPHEIE
K4TErOpHH, KOTOphie paboTaloT BO B3aUMOACHCTBHH JIPYT C Apyrom»’.

T.H. HemaraeBa ykaspiBaer, 4TO: «..JelleHHE IpaBa Ha NyOJHYHOE H
YacTHOE... TpEeHrnosjaraeT IOCTOSHHOE B3aMMOJECHCTBHE 4YaCTHONMPABOBHIX H
myOnu4uHO-NpaBOBEIX HOpM. (COBepLIEHCTBO IIPaBOBOM CHCTEMBI 3aBHCHT OT
cobmomenuss OajaHca MeX(Iy OSTHMH YacTAMH, Pa3yMHOTO HMCIOJb30BaHHA
OTCBHUIOK OT OJHUX HOpM K Apyrum»'’.

XapaxTepusys CBA3b YacTHOro M MmybnmuyHoro mpaBa, B.D.SIkosnes
CTIpPaBe/UIHBO  OTMEYaeT: «..HyXHo, u4ToOel O6blIO oOfecmedeHo TecHOE
B3auMojeHcTBHe MyONHMYHOrO M YacTHOro Ipapa.. 0e3 3TOro YacTHOE IIpaBo
s¢pdexkTHBHO GYHKHHOHHpOBaTh He MOKeT. OHO JMOKHO IOJAKPEIUIATECA

HOpMaMH TyOJHYHO-NIPABOBOTO BO3AEHCTBUSA M  3alMTOH, HCXOAAWIeH OT

"Hemaraesa T.H. O cooTHOlWeHHH MyGAHuHOrC M uyacTHoro npasa//ITy6nuunoe W YacTHOE Npaso; NMpoGnembl
PasBHTHA M B3aUMOAENCTBHA, 3IaKOHONATENLHOTO BhIpAXEHMA W lopHAMdeckol npakTHkH: Marepuanst
koH(pepeHunn. — Exatepunbypr, 1999,
®0 3anavax HapxomiocTa B ycnosHax HOBO# skoHoMuueckol noanTuki//Jlenun B.H. TICC. T.44.
O6man TEOpH# rocyAapcTBa M npasa. Akagemnyecknfi kypc B 2-x tomax/Tlon pen. M.H.Mapuenxo. T.2. Teopus
npasa. — M.: 1998.
°O6wan TeOpHA mpasa W rocynapctea: YueBuuk/Tloa pea.B.B.Jlazapesa. — 2-e¢ w3a., nepepab. u gon. — M.
IOpHeTD, 1996.
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myGIMYHOrO npaBay ' .

TaxuMm ofpasoM, HOpMBEI YacTHOro M IMyOJHYHOTO npaBa HE MOIYT
sddexkTuBHO HelicTBoBath Apyr 6e3 ppyra. I[lpu 3ToM, mnybsudHoe mpaBo
yCTaHaBJIHBAET npaBocyOBEKTHOCTE HHAHBUAOB, obecneunBaer
npaBocyOBEKTHOCT U 6e30MacHOCTh Yrpo30ii Haka3zaHua Ans TeX, KTO MOCATaeT Ha
AHU3HB, THYHYIO CBOOOOY, COOCTBEHHOCTh W ApyrHe NPaBOBbIE EHHOCTH.

CrnenosatensHo, TpebyroTcs ny6AMYHO-BIIACTHEBIE HWHCTHTYTHI,
ofecnieynBaroniie NpPaBoOBYH CcBoOOAY M NPUHYXKAAOIIHE K cobiojeHuro
MPaBOBBIX 3aIIPETOB.

CooTBeTcTBEHHO TpeOyloTcs HOpMBI IyOAMYHOTO 1paBa, KOTOpEIE
yCTaHaBIMBAIOT TPAaBOMOYMS 3THX BJACTHBIX HWHCTHUTYTOB, HeoOXOAHUMBIE Jis
3al(UTEl NPaBONMOPSAAKA, AJA TpecedeHHs H HAKa3zaHUA HapyLIeHWH MPaBOBBIX
3aMpeToB, MU paspemleHuA KOHQAMKTOB. HakoHel, HYXHBI HOPMBEI,
perynupymoume yyactHe WHAHBHAOB-CYOBEKTOB MpaBa B (OPMHPOBAaHUH H
OCYILECTBJIEHHH rOCYAapCTBEHHOMN BJIACTH.

Kpyr nHAMBUAYaJIBHBIX CYOBEKTOB IMOJIMTHUYECKOTO YYacTHA U CTEMEHb HX
Yy4YacTHs OIPEJEIAIOT, B KaKoil Mepe rocyJapcTBeHHO-BNAaCTHBIE CYOBeKThl OyayT
TIpU3HaBaTh, COOMIOAATE U 3alUIIATE MPaBOBYIO CBOOOIY.

OcHoBaHMeM, KpHUTepHEM BbIAeNeHHs MyOIHYHOro TMpaBa BBICTYNAET
ofLuii, rocyaapcTBeHHBI HHTepec (OCyIecTBAEHHe OOILIECTBEHHBIX Lened H
3aja4), TOrja KaKk 4acTHOTO NnpaBa — 0COOeHHBIH, YacTHBIA MHTepec (pealn3anus
ueneil oTASNBHBIX NHI, rpacaaH, opraHusauuii). ITy6nuyHoe mpaBo perymupyer
OTHOIUEHHU CyOOpAHHAIMOHHBIE, 0a3UpYOIIHECS HAa BIACTH W MOAYHMHEHHM, HA
MEXAHH3ME NPHHYKIACHHA 00s3aHHBIX NHU. B HeM NOMHHHpPYIOT HUMIlepaTHBHBIE
(xareropuduHble) HOPMBI, KOTOpEIE HE MOTYT OBITH H3MeHEHBI, JOTOJNHEHHI
yYyacTHHKaMH npaBooTHoueHui. K cgepe mnybnuuHoro npasa TpamgHLHOHHO
OTHOCAT KOHCTHTYLIHMOHHOE, YrOJIOBHOE, aAMHHHCTPAaTHBHOE, (HHAHCORBOE,
MEXIyHapojHoe MMyOnH4YHOe mnpaBo, MpoLlecCyankHble OTPaciH, OCHOBHBIE

HHCTHTYTBI TPYAOBOTO Npasa M T.J.

“okposckuit H.A. OctoBuble npo6rems rpaxcaaHckoro npasa. — M.: CratyT, 1998,
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HacTHOe mNpaBO ONOCPENCTBYET OTHOIIEHHA «TrOPH3OHTANBHOrO» THIIA,
OTHOUIEHHA MEXJY pPaBHONPaBHBIMH HE3aBUCUMBIMH CyObekTamMH. 3fech
npeobnagaoT AHUCMOZHUTHBHBIE HOPMBI, AEHCTBYIOIIME JHMUIbE B TOHM YacTH, B
KOTOpO#H OHH He M3MEHEHHl, He OTMEHEHB! HX Y4acTHHKaMHd. B cdepy uyacTHoOro
npaBa BXOAAT: TPaXJaHCKOE, CeMeiiHoe, TOpProBoe, MEXIYHApOAHOE YacTHOE
NpaBo, OTHAENEHBIE MHCTHTYTH TPYJAOBOTO IpaBa H HEKOTOpEIE Apyrue. B To xe
BpeMs, IPOHCXOAMT ITOCTOAHHOE COMMKEHHEe YacTHOro U mybnuuHoro npaea. Tak,
HOpMBl  KOHCTUTYLMM, 3aKkpennsiomye SKOHOMHYECKME IpaBa rpakiaH
Poccuiickoii ®enepauun, nony4yaioT pa3BHTHE B OTPAC/IEBOM 3aKOHONATENBCTBE.
INponcxoaur c6aHxeHHe HOPM KOHCTHTYLHOHHOIrO M rpaKAaHCKoro mpasa. Bot
4TO0 Mno 3ToMy mnosoAay nuiler [.AT'amkues: «lrak, ¢ OAHOH CTOPOHEI,
KOHCTHTYLUHOHHOE MPaBO Ha4YHHAET PETYJHPOBATh Ba)KHEHIIHEe 3KOHOMHYECKHE
OTHOLICHHsA, B TOM YHCJE paHee CYHTAaBLIHecs MOHOIONHEH YacTHOro mpasa, C
ApPYrod CTOPOHBI, NMpPOHCXOAHT YCHNIEHHEe NYONMYHBIX Hayal B TPaKOaHCKOM
npaee». TecHoe B3auMopejicTBHe MyGIHYHOrO M YaCTHOTO MpaBa MPHBOIAMT K
«pasMBIBAaHMIO TPAHHL] MEXJAY NMYyOJHYHBIM H YacTHBIM NPaBOM, K 00pa3oBaHHIO
KOMIUIEKCHBIX HPaBOBBIX OTpacied M MHCTHTYTOB, B KOTOPBIX HOPMBI
rpaXKIaHCKOro U MyGIMYHOrO NpaBa TeCHEHITUM 06pa3oM B3aHMOCBA3AHBI» -

ITpu 3ToM B pa3HEIX chepax COOTHOLIEHHE ITYONMYHAIX H YACTHBIX METOLOB
HEOAHHaKoBO. EcTh oTHolleHudA, Tpebylomre 6a30BOro peryiHpoBaHusi, ecTh
Gonbime cdepsl MyGMHYHO-NPABOBBIX OTHOLICHHUIl, OCHOBOH Pa3sBHTH KOTOPHIX
ABJISIOTCA TPaXAaHCKKi 060poT, rpaXKJaHCKHe MpaBa Ha MMYILECTBO U CHENKH.
Takosa cBA3p MHCTHTYTOB 3an0ra, I[eHH, OPYYMTENBCTBA B TPaXKHAHCKOM,
HaJIOTOBOM M TaMOXEHHOM 3aKOHOAATENLCTBE. BlIacTHEIE OTHOIIEHHS OCTAIOTCA B
chepe rpak[aHCKOro MnpaBa, KOTAa pedb HAET O BO3MEUIEHMM Bpena,
MPUYHHEHHOTO aKTOM BJiacTH . B To xe BpeMsl TIOHATHSA U BHABI TOCOPTaHOB, HX

KOMIIETCHLIHA, HPHIAHYECKHE pPEXHMBI, OnpeacnsiceMel€ B ccl)epe HY6JIH‘-IHOI'O

l'lonounonyno B.®. O uactaoM 1 myBniynom npase//Tlpasosesenue, 1994, Ne 5-6.

Bpasuor d.M. K BONPOCY O MOHATHAX MyGinunoro u yactHoro npasa//TlyGiuuHoe W wacTHoe Nipaso: npoGnembl
Pa3BHTHA M  B3AWMOACHCTBHA, 3AKOHOAATENBHOTO BRIpMKEHHA ¥  lopHAHveckoll npakTwkn: Marepuanst
koHpeperumn. — Exatepnnbypr, 1999,
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npapea, JOJKHBI CTPOro HCNOAB30BATHCH B YaCTHOM IIpaBe.

XopolyM MpHMEPOM COYETaHHA MyONHYHO-TIPaBOBBIX ¥ YACTHONPABOBBIX
Hayajl sABISETCS TPyAoBOe mMpaBo. Bospociias ponib KOMNIEKTMBHOTO TPYROBOIO
JIoroBOpa, paclldpeHHe o00BeMa JOrOBOPHOTO peryjiHpoBaHHMA COYETAlOTCA C
rocyJapCTBEHHBIM PEryMpOBaHMEM H YCTAHOBIEHHEM MUHHMAJIBHBIX FapaHTHi,
rocyJapCTBEHHOM OXpaHOHM Tpy#da H Y4YacTHeM TOCOPTraHOB B paspelleHHH
TPYHAOBBIX Kombnnx'ros”. Takoe NoscCHEHHE MECTa TPYAOBOIO NpaBa B CHCTEME
POCCHICKOro MpaBa MO3BOJIAET, Jjajlee, YCTAaHOBUTE €ro CBA3b C MPaXAAHCKHM H
aAMHHUMCTPATHBHBIM NPABOM, ¢ TpaBOM coLuaibHOro obecnevenus. Ilpu sToMm
creqyeT OTMETHTh M Psj NpoOieM, CBA3AHHBIX ¢ B3aMMOZEHCTBHEM YacTHOTO H
ny6nuuHoro npasa. bojiee TOro, HECMOTPs Ha HENMpPEPHIBHO YBENMYUBAIOIIEECH
YHCIO KOHQJMKTOB MeXAy 4YACTHONpPABOBBIMH M  IyOJIHYHO-NIPaBOBBIMH
MONOXKEHWSMH B POCCHIICKOM 3aKOHOZATENCTBE H IPABOTIPUMEHHTEJBHOMH
TpaKTHKE, a Takke OBGOCTpEHHEe CYLIECTBYIOIIMX MENIY HMMH NPOTHBOpeuuH,
NpHOBpeTAIONMX WHOTAA YIPOoXKalollie pa3Mepsl, JaHHas rpobiemMa He Noly3Hia
a/|eKBaTHOTO OTPaXKEHHs HH B 3aKOHOJATENBCTBE, HU B NPaBOBOM JOKTPHHE.

B cBs3U ¢ STHM HeNb3s HE COMJlacHThes ¢ MHeHHeM B.d.SIkosneBa o
HeoGXOAMMOCTH «OOBENHHEHHS IIHBUIMCTOB H IyOJIHYHHMKOB, TO €CTh TE€X, KTO
paboTaet B cdepe YaCTHOTO U IMyGIHYHOTO IpaBa, HOTOMY UTO €3 yCTaHOBJIEHHS
ONTHMAIBHOTO COOTHOLIEHHS MEXAy TeM H JpyriM CKOJIbKO-HHOYAb
COBEpIIEHHOr0 MeXaHW3Ma pEryniHpOBaHHA SKOHOMHYECKHX OTHOLUCHWH HET M
6LITh He MoxeT»'°. B.D. SIKOBIEB MpeimaraeT W IyTH pelIeHHs NpobieMsl
yCTpaHeHHs MPOTHBOpPEe4Hii MeXHy IyONMYHO-MPABOBHIM H YacTHONPABOBLIM
PEryJHpOBaHHEM HMYLIECTBEHHBIX OTHoWeHHA. Ilo ero MHeHHIO, NpH 3TOM
MOXHO TOBOPHTb TIO KpaiiHell Mepe o Tpex 3ajauax. Bo-nepBeiX, ycTaHOBJICHHE
ONTHMANHLHOTO COOTHOLLEHHA M B3auMoAedcTaus MyOJHYHO-NPABOBOTO H
YaCTHONPABOBOrO PEryJIMPOBAaHUs SKOHOMHYECKHX OTHOIIEHHH B LenoM. Peds

HIOCT 00 obecneyeHHH NPOTOPLHHOHATIBHOIO HCIOJIB30BaHHA IJIA IKOHOMHYECKOTO

“Pumckoe wacTHoe npapo: Yuebuuw/Tlon pen.H.B.HosHukoro, H.C.Tlepetepckoro. — M.: IOprcTs, 2004,
“Cannos AX. CpaBHHTeNbHOE NPABOBENEHHE H IOPHAHYECKaA reorpadua Mupa. — M.: 1993,
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PETYJNMpOBaHUA Hapsfy ¢ TPaXIAHCKAM Takke H aJMHHHCTPaTHBHOIO,
(DMHAHCOBOrO, HANOTOBOTO 3aKOHOAATENHCTBA. BO-BTOPBIX, HANO YHHTHIBATH
HMeoIee MECTO MPOHHKHOBEHHE OJHOr0 B JApyroe, B 4YaCTHOCTH HaIMiHe
31€MEHTOB myGiu4HO-IIPaBOBOIO perynupoBaHus B rpaXkxnaHCKOM
3aKOHOHATENhCTBE: IOJIOKEHHsAd O JIMIEH3WPOBaHMH  OTACNBHBIX  BHIIOB
NpeANpUHUMATENBCKON AEATENBHOCTH, O NPHHYAUTENBHOH peopraHM3auu
IOpHAMYECKHX JIML, O FOCYAAPCTBEHHON PErHCTPalH IOPHANYECKUX UL ¥ CAICTIOK
C HeOBWKMMOCTBIO H T.A. M, HakKoHell, B-TPEThHX, BaKHasd 3aja4a — 4E€TKO
PasrpaHHYUTH PEAMETHI H chephl IPUMEHEHHS MyGIMYHOTO U YaCTHOTO npaBalﬁ.

Yro xacaercs COAepiKaTeNlbHOH CTOPOHBI OMNpeAesieHHs ONTHMajIbHOTO
COOTHOLIEHHA MEXIY YaCTHONPABOBBIM H ITyOIHYHO-IIPABOBBIM PETYAHPOBAHHEM,
To B cTtaThe B.®.SIKoBJI€Ba NPHBOAATCA MPHMEPE], CBUIAETENBCTBYIOUIHE O TOM,
yTo (opManbHOe NpUMEHEHHe HOPM IpaxIaHCkoro mnpasa be3 yuera ny6mugHo-
NpaBOBBIX [PAaBHUI MOXET NPHBECTH K pPaspyIIeHHI0 OCHOB rOCYAApCTBEHHOTO
ycrpolictBa. «Hanpumep, B cyleOHOM INpakTHKE BBIPHCOBBIBAETCH npobnema
OTpOMHOro 3HaueHud, - mumer B.P. Slkoenes, - CBA3aHHAd C TEM, HTO Hepe3
cyneGHBIE pellleHHs MOMHO TOJIHOCTBIO PaspyIIMTE OCYAapCTBEHHBIH OrokeT —
KaK ero JOXOAHYIO YacTh, TaK U PacXoiHyo... CTaiu MpeAbABIATECA HCKH O
B3bICKAaHHHM M3 TocydapcTBeHHoro OromkeTra CpeliicTB, KOTOphle B HEM HE
3anokeHbl. VICKH TpeIbsBiAIOTCS M IpaxIaHaMH, ¥ HOPHIWYECKHMH JHUAMH B
nmopsfike 3allUTHl npaB no I'paxjaaHckoMy KOAEKCY Ha OCHOBAHUH
COOTBETCTBYIOIIMX 3aKOHOB HJIM TPABHTENGCTBEHHBIX MOCTAaHOBNEHUH. ITO
KacaeTcs 3aKOHOB O BeTepaHax, O 4epHOOBIIbLIAX, HOPMAaTHBHBIX AaKTOB O
nepefade  COLMANBHO-KYNBTYpHOH cepbl H  IKHIHIL  MyHHLIHNAIBHEIM
06pa3oBanuAM M T.O. Peanusanus aTHX aKToB 4acTo GrokeToM He obecnedeHa, B
HEM He TpefyCMOTPEHO BBIENEHHe COOTBETCTBYIOWIMX cpencTs. Ho ucku
TpenBABIAIOTCS B COOTBETCTBUM ¢ 3akoHoM. Kak 6wiTe cymam? Buaumo, nHano

YHOBNETBOPATH 3TH TpeGopanns. Ho Toraa or Glo/pkeTa HUYETO He OCTaHeTCsd. A

“Teopua rocyaapctea M npasa: OCHOBB MAapKCHCTCKO-NCHHHCKOTO YueHHA © rocynapcrse u npase/Tloa
pen.[1.C.Pomawkuna, M.C.Crporosiya, B.A. Tymanoea. - M.: 1962.
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BI0MKET — TO ToKe 3aKOoH. U B GIOMKETe HET JIUIIHAX CPENCTBY .

O6ecnokoeHHOCTL  aBTOpa MO [OBOAY BO3MOMKHOCTH  paspylleHHs
rocynapcTBeHHOro Oro/pkera HaM NoHATHa. Ho B LienoM nocraHoBKa npoBiaeMel B
TaKoil HHTeprnperalud BbI3bIBaeT coMHeHudA. [lomyyaeTcsa, YTO YYacCTHHKH
HMYIleCTBeHHOro obopota MOryT TpeboBaTh B3bICKaHHA C TOCYAapcTBa TOMBKO
T€X CPEACTB, KOTOpbie BhIENEHBI MO OojxeTy. BBIXOAWT, YTO rocyaapcTsBo B
JMIe €ro OpraHoB, paspabateiBas M I[IpHHHMAas OIODKET, eXerojHo camo
OMpeJesieT MNpefensl CBOeH OTBETCTBEHHOCTH. A MEXAY TeM 3TH Ipejeisl
OTBETCTBEHHOCTH TrocyJapcTBa YCTAHOBAEHBH 3aKOHOM. B dacTHocTH, B
cooTBeTcTBUH co0 c¢T.16 TK P® ybmTKH, npUuHHEHHblE TpaXAaHHHY HIH
IOpUAHYECKOMY JIMLY B pe3yJbTaTe HE3aKOHHBIX AeciicTBHH (Oe3melicTBus)
roCyJapCTBEHHBIX  OpraHOB, OpraHOB MECTHOIO  CaMOYNpaBlIeHHSA  HIH
JIOJDKHOCTHBIX JIML 3THX OpPraHOB, B TOM YHCJ/I€ M3[aHHA HE COOTBETCTBYHOILETO
3aKOHY MJIM MHOMY NpPaBOBOMY aKTy aKTa rOCyAapCTBEHHOrO OpraHa HJIH OpraHa
MECTHOro caMmoOyTIpaBlieHHs, IojiexxaT Bo3MelleHuto Poccuiickoii Menepanuei,
cooTBeTCTBylOmHM cybbexkToM Poccuiickoit @enepaumy Wi MyHHIHOAIBHBIM
oOpa3zoBaH#eM,

Bosuukaer u Gonee ofmii BOmpoc: MOTYT JIH CYABl HENHTh 3aKOHBI Ha
yda4Hble H HeyJlauHble, Ha NOJIeXalliie U He Mmoajexalnue npumeHeHno? Takoit
NMoaXoA JHMMA OBl 3aKOHOAATENS BO3MOXHOCTH BBIABIATh HEZOCTATKH B
NPHUHATHEIX 3aKOHAaX, MHOTHE M3 KOTOPBIX MpPOSBISIOTCH JIMIOB B NPOLECCE HX
NMPUMEHEHH, H, CTAIO OBITh, COBEPIIEHCTBOBATh 3aKOHOAATENLCTBO. QUeBHIHO, K
IIpHMEpY, YTO, ECAM KakKoii-nubo 3axoH He obecneueH GUHAHCHPOBaHHEM, Hao
Ao0HBATBCA €ro MepecMoTpa, a He KOPPEKTHPOBATh ero CyAeGHBIMH peLeHHAMH,
Jiis 3aKoHOATENs e JOMOJIHUTEABHEIM CTUMYJIOM MOTIIa GBI CITYXHUTh cynebHas
NPaKTHKA, CBSI3aHHAA C TOYHBIM H HEYKJIOHHBIM [IPHMEHEHHEM COOTBETCTBYIOLIErO
3aKOHOZATENEHOTO aKTa.

Y, HaxoHell, caMble MPUHUMIHAIBHBIE BOMPOCE!, PelIeHHe KOTOPBIX MOXKET

OBITE TOJIOKEHO B OCHOBY ONpEAcCHHUA ONTHMaNbHOI'O COOTHOILIEHHA

HTHXOMHPOB I0.A. [Ty6niunoe npaso, — M.: 1995,
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YaCTHONPABOBOTO M MyONHYHO-NPaBOBOIO PETyNHPOBAHUA SKOHOMHYECKHX
oTHomeHHil. Yto cneayer mnpu3HaTh NEPBUYHBIM, MPHOPHTETHBIM: HHTEPECHI
rocyJapcTBa, €ro BNacTHBIX CTPYKTYp HJIM MHTepechl O0OINecTBa; TeKyllee
npaBOBOE peryJlMpoBaHWe, HMeIOIee KOHKPETHOH Lenbio (opMHpoBaHHE
OlomieTa ToCyJapcTBa Ha ouepegHoH rom, HAH crabuibHEIE [paBHIa,
peryiupylolide HMYLIECTBeHHbIH o6opor; npHcnmocabinuBaTe fH  TeKyllee
peryiMpoBaHue K CTabHIBHBEIM MpaBHIaM HMYIIECTBEHHOTO 060pOTa HIH BCAKHI
pa3, peluas Ty HWJIH HHYIO ONEpPaTHBHYIO 3a[a4dy, M3MEHATh NPHHLHMNHANBHBIC
TIONOKEHHs MPABOBOTO peryaMpOBaHUsl MMyllecTBeHHoro ofopora? OTBeThl Ha
3TH BOMPOCHl HaM TMpPEACTaBNAIOTCA OYEBHAHBIMHM, a CaMH BOIIPOCHI
PHTOPHYECKHMH.

To6aBuM K 3TOMY, 4TO HCTOpPHS Pa3sBHTHA YEJIOBEYECTBa JAeT HaM MHOIO
IPHMEPOB, CBUJAETENBCTBYIOIIMX O TOM, K KaKMM MOCIEACTBHAM IPHBOAUT
npeHeOpexxuTenbHOE  OTHOLIEHHWE K YacTHOMPAaBOBOMY — PEryJIHPOBaHHIO
9KOHOMHMYECKMX OTHOIIeHHi. JlocTaTo¥HO BCNOMHHTE HCTOPHMIO TOCHEIHHX
BOCHBMH JECATHJIETHI Hameii MHOrOCTpajajibHOi CTpaHbl, korjaa OoMbUIyl0 YacTh
3TOro MEepHoja OTBEPrajioch, B TOM 4YHCIE€ M B JKOHOMHKE, BCE YacTHOE H
Ge3pas/leNbHO FOCHOCTBOBANO MyOnHYHO-NPAaBOBOE pPEryNUpoBaHue, a 3areM (B
nociefHee  JecATHIETHE)  peryiMpoBaHHE  HMMYyIUecTBeHHoro  ofopota
OCYLIECTBJISIOCH  3aKOHAaMH —  OIHOJHEBKAaMH, BEHIMONHABLIMMH  CKOpee
NOMMTHYECKHE 3aflauy, a He pOJib NPAaBHJ, PETyJHPYIOUMX HMYIIECTBEHHBIH

obopor.
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3aknouenne

HopwiToxuBas  pe3ynsraThl  NpoBefieHHOH paGote, chopMynHpyeM
OCHOBHOH BEIBOJI, K KOTOPOMY NPHBEJIO UCCIIE/IOBaHUE: IeJI€HHE NpaBa Ha YacTHOE
¥ MyONIHYHOE — HEOTHEMIIEMAs YacTh XapaKTEPUCTHKH [paBa B LEJIOM, [PHYEM,
It moboH CUCTEMEI Npasa.

TepMuH «myb6nu4HOE» M «4YacTHOE» MPABO M3BECTEH € O4YEHb HAaBHUX
BpeMeH. VYK€ [peBHHE PHMCKHE [OPDUCTHl ONEPHPYIOT C OSTHM TEPMHHOM,
pacuneHsa Bcro ob1uMpHyto obacTh npaea Ha e GosbluHe ceprl — cdepy npasa
ny6muaHoro (juspublicum) u chepy npasa wactHoro (jusprivatum).

Henenue npapa Ha mMyGIHYHOE NPABO M YaCTHOE BAEPBBIE OLUIO IPHU3HAHO B
HpesHem Pume. MapecTHa dopMyna puMcKoro ropucTta Yibluana, 4To my6auyHoe
IlpaBo OTHOCHTCSA K MOJOXEHHIO PHMCKOrO TrOCYAAPCTBA, a YAacTHOE - K IOJIb3e
OTHENBHBIX JIHLI.

ITyGnu4yHOe NpaBO OTHOCHTCA K MOJIOKEHHIO PHMCKOTO TIOCYAapCTBa;
9aCTHOE, — KOTOPO€ OTHOCHTCS K IT0JIE3€ OTHAENBHEIX JIMI] — TAKOBA TOYKA 3PEHHSA
pHMCKoOro npaea. B mocnexyromieM KpHTepHH OTHECEHMs MpaBa K YACTHOMY HJIH
myOIMYHOMY YTOYHANMCH, IHONyHamu Oosiee pasBEpHYTBIE XapaKTEpPHUCTHKH,
OAHAKO NPH3HAHNE HAYYHOH W MpaKTHYEeCKOH HEeHHOCTH MoApasfieNieHus NpaBa Ha
My6IHMYHOE M YaCTHOE OCTABANOCH HEH3MEHHBIM.

HHoe nonoxeHue XapakTepHO ObLIO Ul POCCHIACKOH NMPaBOBOil CHCTEMS,
KOTOpas JNUTENsHOE BpeMs He 3Hana JAeNeHHA MpaBa Ha 4acTHOE M IMy6IHYHOe.
IlpuyrHBl 3TOTO 3aKTIOYANHCh He B OCOGEHHOCTAX IOPHINYECKOH CHCTEMSBI, a
rAaBHBEIM 06pa3oM B OTCYTCTBUH WHCTHTYTA YacTHOM cOOCTBEHHOCTH.

CripasennuBo 3aMedeHO, YTO BOMpPOC O JENEHMH TNpaBa HA YACTHOE H
MyOnuYHOe, MX COOTHOLUEHHH 3aTpPAarMBaeT BCE CTOPOHBI YeJIOBEYECKOTO
CYLECTBOBAHHA: COOTHOLUEHHE CBOOOARI H HECBOOOMbI, MHHIHATHBA, ABTOHOMHS
BOJIM M TIpeAesibl BTOPKEHHs [oCyZapcTBa B IPaKHMAHCKYIO XH3Hb, OCHOBHOH
CMBICJT IENIEHHs NIPaBa Ha YacTHOE U MyONHYHOE B 3TOM CBS3H 3aK/MIOY9a€eTCs B TOM,
4TO TaKHM 00pa3’oM KOHCTHTYLIHOHHAasA GOpMyJa «4YeNoBeK, ero mpaea H CBoGos!

SIBISAIOTCS BBICILEH LIEHHOCTBIO. HpHBHaHHC, coﬁmo,ueﬂue H 3alllkiTa npap H
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cBobon yenoBeka M rpaxkgaHHHa — 00A3aHHOCTE rocyaapctBay (c1.2 KoHcTuTynuu
P®) nomy4aer npeaMeTHO-IOPHAHYECKOE BOIUIOLIEHHE BO BCell HaI[HOHAIBHOlM
CHCTEeMe Npaga.

Jenenve mnpaBa Ha 4YacTHOe M MNyONHYHOE O3HayaeT IOPHIUYECKOe
TIpH3HaHUe cdep obliecTBEHHOH KH3HU, BMEIIATENBECTBO B KOTOPEIE rOCYAapcTRa
H ero opraHoB IOPHAHYECKH 3allpellieHO WM OTPaHHYEHO 3aKOHOM. TeM caMbIM
HCKIIIOYaeTcd  (IOpMAMYECKH) BO3MOXXHOCTh  IPOM3BONBHOIO  BTODIYKEHHA
rocynapcrsa B cepy mM4YHON cBOOOMBI, IOPUAMYECKH Y3aKOHHBAETCS CTENeHb U
rpaHHIBl  IIPSIMOr0 MpPHKa3a» T[OCYAapCTBA H €ro CTPYKTYpP, IOPHIHYECKH
pa3ABHraloTCsA rpaHULibl cBoOOABI COOCTBEHHOCTH M YaCTHOM MHHIIMATHBEI,

He Bce HBIHE cymecTByOLIHE CHCTEMBI IIpaBa CTPOATCS Ha TaKoOM
pasnenenyH. HrelHe BHeApeHHe MHCTUTYTOB DPBIHOYHOH 3KOHOMHKH, NMpH3HAHHE
npaBa 4acTHOH COOCTBEHHOCTH M YaCTHOrO MpeAnpUHMMAaTelibeTBa MobyxiaarorT
BO3pOMHTh HIAEH O pa3fiefieHMM IpaBa Ha IMyOJNHYHOE M 4YacTHOE, aKTHBHO
HCMOJB30BaTh €€ B 3aKOHOJAATENBHOH W IpaBONPHUMEHUTENIHHOH AeATEeNBHOCTH.
Yerko u abcomoTHO pasziesinTh MyGAHYHOe H YaCTHOE NPaBO B NMPHHIHIE HEJIB34.

CylHOCTb YaCTHOTO IIpaBa BhIpaXEHA B €ro NPHUHLHMIAX - HE3aBHCHMOCTH H
aBTOHOMHH JIHYHOCTH, MPHU3HAHUM 3aIMTHl 4acTHON coOCTBEHHOCTH, CBOOOJBI
jJorosopa. YacTHoe npaBO - 3TO MpaBo, 3alUUINAIOINIEEe HHTEPECHl JIMIA B €ro
B3aHMOOTHOILLUEHHssX ¢ ApyruMd Jjuname. OxHo  perynupyer  cdepsl,
HEMOCPEACTBEHHOE BMELLATENIbCTBO B KOTOPBIE DPEryNnHpYIOLleil IeATeNIHOCTH
rocyJapcTBa fBJ€TCS OrpaHHdeHHeIM. B cdepe geiicTBus yacTHOro mnpaea
HHIAMBHJA CaMOCTOSATENBHO peLlaeT, HCIONB30BATH €My CBOH TIpaBa HIH
BO3JIEPIKHBATBECA OT [O3BOJIEHHBIX MEHCTBHH, 3ali04aTh HOTOBOP C HMHBIMH
JHUAMH HJIHM MOCTYNaTh HHEIM obpazom. MHoe neno chepa aeiictBus myGruyHOroO
npasa. B myOJHYHO NpaBOBBIX OTHOIIEHWSX TOCYXAPCTBa CTOPOHBI BBICTYNAIOT
KaK IOpHAMYECKH HepaBHompaBHble. OQHON H3 TaKHX CTOPOH BCETAA BBICTYMAIOT
rocynapcteo nubo ero opraH (IZOJDKHOCTHOE JIHMIO), HANENEHHBIH BIACTHBIMH
ONHOMOYHAMH. B cdepe myOnuyHOro mnpaBa OTHOIUEHHS pETYIHPYIOTCA

HCKAIOYHTENBHO H3 €HHOr0 LIEHTPa, KaKOBBIM ABJSICTCA roCy1apcTBEHHAsA BIAacTh.
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HacTHoe npaso - 3T0 061acTh CBOGONEL, a He HeoOXOAUMOCTH, AELEHTPATH3ALHH,
a HE LCHTPAJH30BaHHOIr0 perynuposanusa. I[lybaudyHoe mpaBo - 310 codepa
TOCIIOACTBA MMIIEPATUBHBIX Hauall, HeOOXOMHMOCTH, a He ABTOHOMHHM BOMH H
YaCTHOH HHUIIHATHBEI,

B oreuecTBeHHO#f npaBoBoi cuCTEMEe YAaCTHOE MpPaBO Bcerga ObLIO
NpPEICTaBIEHO IMPaXAaHCKHM TIPaBOM.

ITy6nu4Hoe mpaBo aKTHBHO BO3AEHCTBYeT Ha pa3BUTHE YACTHOTO IIpaBa,
OHO ompenenseT TMpeAefbl YacTHONPAaBOBOH JeATeNBHOCTH, oObecrHeyHBas
peanu3anyio MpaB U cBOOO JHYHOCTH CBOMMH MerofamH. CBo6oaa NHYHOCTH B
chepe 3KOHOMHYECKHX OTHOLICHHUI He MOXeT OBITh rapaHTHPOBAHA ONHMMH JIHIIb
JacTHONPABOBBIMU CpeAcTBaMH. [lo3ToMy MHOTHE TpaMLUHOHHBIE MHCTHTYTBI
YacTHOTO MpaBa (B TOM 4YHCNE Takue, KaKk COOCTBEHHOCTB) MOAKPEIIAIOTCS
HopMamu my6auunoro npasa. B To e Bpems camo my6IMYHOE NMPABO HCIBITHIBAET
Ha cebe Bo3felicTBHE YaCTHOTrO.

Ocpoboxaenne  ofmiecTBa  OT  Ype3MEPHOTO  TOCYAapCTBEHHOrO
BMEIIATENbCTBA B YACTHYIO JKU3Hb H Bo3poxaeHHe B Poccuu uaen yacTHOro npasa
CBHAETENLCTBYIOT He 00 ocnabiieHHH NyOGnHYHBIX Hadaln B JeATeNIbHOCTH
rocyfapctsa, a o Oonee NONHOM pacKpHITHM €ro COUMANBHOH CYILHOCTH,
COLMANEHOTO MNpeJHasHa4YeHHA, €ro 3aKOHOMEPHOH 3BOJIOLMH B HalpaBlEHHH
(opMHpOBaHHs NPaBOBOf rOCYAApPCTBEHHOCTH, YCUIEHHH MyGIMUHOTO XapaxTepa
ero ¢yHKuuil, Bemymeil cpeau KOTOpPBIX ABIAETCA BHITONHEHHe OOLMX el H
nopaepxkanve 6GanaHca WHTepecoB BOOLIECTBE, co3jaHMe H obecmeueHHe
ONTHMAJIBHEIX YCJIOBUH CYLIECTBOBaHHS COLMYMa.

B Hactosmee Bpems Poccus BHOBb BepHyJach K LIMPOKO H3BECTHBIM B
LIHBHIUCTHYECKOH NMTEpPAaType KOHCTPYKIHMSM YaCTHOTO IpaBa, K ITOHHMAHHIO
TOrO, KaK OHO COOTHOCHTCS C ITyGIMYHBIM NPaBoM.

W xoTs1 B cOBpeMeHHO! POCCHIICKON IOpUAMYECKOH Hayke MPOXOIKAIOTCH
AMCKYCCHH O COOTHOLIEHHH YacTHOTO M MyGIHYHOro Ipasa, 3TO YkKe JHCKYCCHH
00 ornpeneneHn: cofepkaHHs IPH3HAHHBIX ABJICHHI, a He 0 ToM, IIPU3HAEM JIM MBI

HaCTHOES MMpaBo, HITH HeT.
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IIpobneMa COOTHOIIEHMS YacCTHOTO M IMyONWYHOTO MpaBa BaXKHa IMOTOMY,
yro Onarofaps ee pelIeHHIO MOXHO ObIO OBl pemlaTth M MHOTHE HAaCyLIHBIE
npakTtuueckue Bonpocsl. Hanpumep, kakoBa poik rocyAapcTBa Kak Iy6iMyHOro
opraHa B JKH3HH 0OLIECTBa, B YaCTHOCTH, B €ro 3KOoHOMHuYecKkoH chepe? Kakosrl
NpeAensl BMeIIaTeNhCTBA FOCy JapCTBa B SKOHOMHUKY?

OTH H MHOTHE JApYrHe BOIMPOCH! MOTYT OBITH NPaBHIBHO pa3pelieHbl, eClH
6yleT MOHATO COOTHOIIEHHE YacTHOTO W IyBIHYHOro mpaBa. DTH TIOHATHS He
CNEAyeT HH OTPHLATh, HH CMEIHBATh, HX HEOOXOAHMO YETKO Pa3/IHYaTh.

YacTHas H myOnu4Has [AeATeNbHOCTh — 3TO COBEPIIEHHO pa3Hble IO CBOEMY
XapaKTepy BUJIbl UeNOBeYeCKOH AeATeBHOCTH.

TlepBas ocHOBaHa Ha COOCTBEHHOM HHTepece JiMlla, CBOOOAE €ro BOJH,
BeIGOpE LIeNIH, CPEICTB €€ JOCTHIKEHHS, pe3yNbTaTa H IPOLecca OCYIHECTBAEHHH.

WMHpIMH KadecTBaMH XapaKTepu3yerTcd YIIpaBliCHYECKas JEeATENbHOCTD,
HanpapfieHHas Ha OpraHu3auuio CcBOCOAHOM aeATeNBHOCTH (B3aMMOIEHCTBHS)
yacTHRIX Jul. IlyGnuuHas AesTeNBHOCTh ABNAETCA HeCBOOOMHOM, MOCKONBKY
OCHOBaHa He Ha coGCTBEHHOM MHTEpece YIpaBJAIOLIEero opraHa, He Ha cBoboze
BeiGopa. Ona ©Oasupyercs Ha (yHKUMOHANBHOH 3aJaHHOCTH Iuend. B
3aKOHOJATENBCTBE JAOJDKHEI ObITH YETKO ONpefesieHbl 3aa4d H  QYHKIHH

HYGJIPI‘-IHBIX opraHoB, HX KOMIICTCHUHA H ITOJIHOMOYHSA, @ TakKikKe HpHIAHYECKHC

IpOLEe XY PBI.
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BBEJEHHUE

AxTyanbHocTh paGoThl 00yciiOBNEHa YCIOXKHEHHEM CBA3EH M OTHOMIEHHMI
COLHYMa, KOMIUIEKCHBI XapaKTep KOTOPHIX OOBEKTHBHO TpeOyeT HHTerpaunuu
npaBa B YacTHO- W IryOGnu4HO-TIpaBoBhle OJIOKH, YTO BBI3BIBAET MOTPEeGHOCTH
ONpefeNeH s HOBBIX IpaHell obIIHOCTH M pa3nu4Ms OTpaciieil mpasa mis Gonee
MOJIHOTO MCIONB30BaHKA MOTEHIMANBHEIX BO3MOXHOCTEl CHCTEMBI NpasBa B
obecneuenun a¢exTHBHOI MPaBOBOM pernaMeHTaLHM.

OcHoBHOE Ha3HauYeHHe MpaBa 3aKJIHOYAEeTCS B TOM, YTOOGBI OBITH MOIIHBIM
COLMAIBHO-HOPMATHBHEIM ~ PEryisTOpOM, ONpedeNUTe]leM BO3MOXHOTO U
00s3aTeNbHOrO MOBEASHHA WHAMBHJAOB M HMX KOJUIEKTMBHBIX 06pasoBaHHIA.
IlpuyeM obs3aTensHOCTE NpaBa, B OTIHYHE OT BCEX JPYrHX COLMANBHBIX
perynsropos, obecneurBaeTcs BO3MOXHOCTEIO IOCYAAPCTBEHHOTO TIPHHY ACHH,
[paBOBBIE IOJIOXKEHHHA CTAHOBATCA JJA BCeX TeX, K KOMY OTHOCATCH,
0611e06s3aTeNHBIM NpaBHIIOM (HOPMOIi) TOBEAEHH.

Co BpeMeHH BO3HHKHOBEHHUS NPaBa M B XOJIE €0 Pa3BUTHSA BBIABHIIHCH JBE
NPOTUBOPEYHBEIE U OAHOBPEMEHHO B3aUMOCBA3aHHEIE €r0 CTOPOHBI.

Ilepsas cTopona - mybnudHo-npaBoBas. IIpaBo B Toii Mepe, B Kakoil OHO
ABJACTCS OpYAMEM roCyNapCTBEHHOH BNACTH, MPEUMYILECTBEHHO BAICTYNAET Kak
my6nuynoe npaso. C 3Tofi CTOPOHBI NpaBo, KaK M rOCYHAPCTBO, MPECTaBIseT
coboii Hepa3BHTOe NpaBoBoe 06pa3zoBaHME, CBOAMMOE B OCHOBHOM K 3aKOHAM
roCyAapCTBEHHOH BIIACTH, OHO JIETANM3YET OCYIApCTBEHHBIN MPOH3BOM, NENaeT
aKUCHT Ha 3alperax, NOBUHHOCTAX, 06A3aHHOCTAX mojel (NMOENAHHBIX) Nepex
rOCyNapCTBEHHOH BIACThIO, IPAaBHTEIIMH, YHHOBHHUKaMH.

Bropast cropoma - wuwacTtHompaBoBas. TpeGoBaHMA pEIHKa, 4acTHOM
cobCTBEHHOCTH, ofecreueHns CTaTyca aBTOHOMHOM JHYHOCTH OGYCIOBIHBAIOT
HeOGXOXUMOCTE pa3sBUTHA (CHavyasa yepes ofbluau, cyneOHEIE pelIeHHs, OTOM
yepe3 3aKOHbI) ocoboif mpaBoBoit cdepel, B KOTOpOHl MOTryT peanmM3oBathCs
3KOHOMHYecKas cBobona, CaMOCTOSTENBHOCTE H PaBeHCTBO
TOBApONPOH3BOAUTENEl H KOTOpas MOXET 3alllUTHTh HEMPHKOCHOBEHHOCTD

COOCTBEHHHKOB, YYaCTHHKOB 060pOTa OT BMELUATENECTBA TOCYZAPCTBA, OT €ro
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IpOM3BOJIa.

Hean kypcoBoii paboTbl paccMOTpeHHE MOHATUI YacTHOTO M MyOIMYHOTO
npaBa, uX ocobeHHOCTeH H COOTHOLIEHMUS.

Ha ocHoBe nenu B aHHo# paboTe mocrasiaeHs! cliefylolue 3agaun:

1. H3y4YHTH NOHATHE H CTPYKTYPY 3M1E€MEHTOB CHCTEMBI NpaBa;

2. pacCMOTPETBKPUTEPHH pa3rpaHH4EHHs YacTHOTO U MyOJIMYHOTO Mpaea,;

3. packphITh cofiepikaHHe MyOIUYHOTo U YaCTHOTO IIpaBa;

4. BBIABHTH B3aMMOCB3b YAaCTHOrO U IMy6GIMYHOTO MpaBa.

O0beKTOM H3Y4YeHHs ABJIAIOTCAKOMIUIEKC TEOPETHYECKUX HOPM CHCTEMBI
MyGIHYHOrO H YacTHOrO MpaBa.

IIpeamMer wHcenesoBaHHS — 5TO TOHATHUA, NPHHLIUNEL, I[EHHOCTHEIE
YCTAaHOBKH HyOIMYHOTO H YacTHOrO IpaBa; KPHTEPHH MX pa3rpaHHuYeHuSs;
OCHOBAaHHA KiacCH(HKAMH H B3aHMOAEHCTBMA OoTpaclieit W npaBoBLIX GJIOKOB B
cHcTeMe npasa Poccnu; MecTo 1 ponb MyGMMYHOro U YacTHOrO MpaBa B NPaBOBOI
cucteMe Poccuiickoli Depepauuu; B3aMMOZeHCTBHE YacTHOTO W IyOIH4HOrO
npaBa B Ipoliecce I0puaAHIecKoi NeATeNbHOCTH.

KpomMe Toro, B paboTe HCrONB30BANHCE HOPMEBI 3aKOHOHATENbCTBAa PoccHn.

MeToaosoruieckyo OCHOBY HCC/IeJOBAaHHS COCTaBHA METOJ HO3HAHHA
COLMANBHO-NPABOBEIX H IOCYJapPCTBEHHO-NIPABOBEIX ABNEHHH, B TOM YHCJIE CAMHX
TEOPHi, HAEH, B HX HCTOPHYECKOM Da3BUTHM U BMECTE C TeM BO B3aUMOCBS3H,
B3aMMOOOYCJIOBIEHHOCTH, C TOYKH 3PEHUS CBA3H TEOPHUH H NPAKTHKH, HCTOPHH H
COBPEMEHHOCTH.

Taioke aKTHBHO HCIONB3OBAIHCh HCTOPHKO-IIPABOBOH M CpaBHMTEBHBIH
METOAB! HAYYHOrO ITO3HAHHS.

[pakTHyeckoe 3Ha4deHHe paGoThl 3aKNIOYAETCS B TOM, 4TO €€ MATEPHANBI
MOXXHO HCIOJIB30BaTh B yueOHOM Ipolecce NpH H3yYeHHH obleif TeopHH Mpasa
rocyfiapcTBa, HCTOPHM IIPaBOBBEIX YYE€HHH, HMCTOpPHM TrocyJapcTBa M MpaBa,

¢punocoduu npasa.





I'1aBa 1 Cucrema npasa H e€ CTPYKTypa
1.1 ITloHATHE H CTPYKTYPA JIeMEHTOB CHCTEMBI NPaBa

CucreMa npaBa - 3T0 COBOKYTIHOCTh B3aHMOCBSI3aHHEIX IOPHAHIECKHX HOPM,
WHCTUTYTOB M OTpacieil, XapaKTEepH3YIOIIHUXCA BHYTPEHHHM €IHHCTBOM H
pasnMuMeM B COOTBETCTBHH C OCOGEHHOCTAMH PEryJHpYeMbIX OOIIECTBEHHBIX
OTHOIEHHKH.

Cucrema mpaBa - €ro OnpefeNeHHas BHYTPEHHAs CTPyKTypa (CTpoeHMe,
OpraHuM3almA), KoTopas CcKiaasiBaeTcid OOBEKTHBHO Kak OTpakKeHHE pPeailbHO
CYIIECTBYIOLIMX U Pa3sBUBAIOIINXCA OGLIECTBEHHBIX oTHOWEHHM. [Toka3biBaert, U3
KaKMX uacTeif, SIEMEHTOB COCTOMT MpaBO H KAaK OHH COOTHOCHTCA MexTy coboii.
BeicTynaeT NMIUB OJHUM M3 ClaraeMeIX MPaBOBO# CHCTEMBI.

XapaKTeprle YepThI CHCTEMEI ITpaBa.

. eAMHCTBO U pa3Nuyue, B3auMoeHCTBHE IOPHAHIECKHX HOPM;

. croco6HOCTh K [eNeHH IO (CHCTEMaTH3aLHN);

. 00BEKTHBHOCTE;

. MaTepHanbHas 00yCcIOBIEHHOCTE.

CucreMaTusaluss - 3TO BCero JIMIIL CO3HATENBHO  IPOBOAWMOE

yrnopsoueHHe AeHCTBYIOIMX MPABOBEIX HOPM B LEsX yHoGcTsa MONb30BaHMS
UMM Ha npakthke. Ho mo0oe nmpaBo MMeeT CBOIO CHCTEMY, Jaxe €CNIH OHO He
cucteMaTu3upoBaHo. CHcTeMa [OKa3bIBaET, 3 KaKUX 4acTel, 3JieMEHTOB COCTOUT
NPaBO ¥ KaK OHU COOTHOCATCS MEXTy coBoi.

K CTpPYKTYpHBIM 3JIeMeHTaM CHCTEMBI IIpaBa OTHOCATCH:

. HOpMa npasa (MaTepUaibHas WK NpoLeccyalbHasn);
. MOAHHCTHTYT NpaBa;

. HMHCTHTYT IIpaBa;

. 1I0A0Tpacik Npasa;

. OTpacib NpaBa.

ITpaBoBas HOpMa - IIEPBUYHEIH 3JIEMEHT CHCTEMBI IpaBa. JTO UCXOAALIEE OT
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rocynapcTsa obleods3aTensHOe NPaBUIIO NIOBEJEHHS BNacTHOTO XapaKkTepa.

HHCTHTYT mpaBa - 3TO CpaBHUTENbHO Hebonbluas, ycToHYMBaA rpymmna
MpPaBOBEIX HOPM, PEryiHpPYIOLHX ONpeAcNeHHYI0 PasHOBUAHOCTD 0OLIeCTBEHHBIX
oTHOowIeHHH. Ecnu ropuaudeckas HOpMa —«HCXONHEI» 3IJIEMEHT, (KHBag»
KIETOYKa IpaBOBOM MaTepHH, TO MpaBOBOH WHCTUTYT npeicTasiser coboii
NepBHYHYIO 11paBoBy0 obwmHocTs (C.C. Asekcees).

[IpaBoBble MHCTUTYTHI NIPHU3BAHBI perJiaMEHTHPOBATh OTHENBHEIE YYaCTKH,
(pparMeHTHI, CTOPOHE! 001IeCTBEHHOH KHU3HH. IHCTHTYT - cOocTaBHas 4YacTh, 60K,
3BeHO oTpacni. B xaxjaod otpacnd ux MHoxecTBo. OuHu obnaparor
OTHOCHTENBHOH aBTOHOMMEH, Tak KaK KacaloTci B H3BEeCTHOH Mepe
CaMOCTOATENBHEIX BOIIPOCOB.

IIprMepE! NpaBOBBIX HHCTUTYTOB:

B YTOJIOBHOM IIpaBe - HHCTHTYT HeoOxoAuMo# 000pOHEl, HHCTHTYT KpaitHeii
HeoOXOAHMOCTH, HEBMEHAEMOCTH;

B IPaXXJIaHCKOM IpaBe - MHCTUTYT HCKOBOM HaBHOCTH, HHCTUTYT JapeHus,
CHEJNIKH, KYIUTH-TIPOJaxH;

B FOCYAapCTBEHHOM IIpaBe - HHCTUTYT IPaXKAAHCTBA; B aZMHHHACTPAaTHBHOM
- HHCTHTYT JOJDKHOCTHOTO JIMLIA;

B CEMEHHOM IpaBe - HHCTUTYT Opaka u T.4.

Bce HHCTHTYTBI (pyHKUMOHHMPYIOT B TECHOI B3aHMOCBA3H APYT C JPYroM -
Kak BHYTPH JaHHO}1 OTpacii, TaK 1 BHE ee.

Otpacne mnpasa mnpexctasiser coGol 060coOHBLIYIOCA BHYTPH HOaHHOIM
CHCTEMBI COBOKYMHOCTh OJHOPDOAHBIX IMPaBOBBIX HOPM, pPEryJHPYHOLIHX
onpefeleHHy obnacte (cdepy) obluecTBeHHBIX OTHOWIEHHH. OOBEKTHBHASA
HeoOXoNMMOCTh  (KayecTBEHHas OAHOPONHOCTE TOH MMM WHOH  cdepsl
OOIECTBEHHEIX ~ OTHOLIEHWH) TNpeApellaeT BBIJENEHHE OTpaciu  IIpapa.
3aKoHoOAaTeNs JIMIIEL OCO3HAET H 0hopMIET (IPOTOKOJIMPYET) 3Ty MOTPEGHOCTS.

Takum obpasoMm, cucTemMa npaBa mnpeacTaBiseT coboll  CIIONKHOE,
NOJIUCTPYKTYPHOE MHHAMHYECKoe 0Opa3oBaHHEe, B KOTOPOM YE€TKO BBIJENAIOTCH

HETBIPE CTYIICHH!





l.  CcTpyKTypa OTZEeNbHOr0 HOPMATHBHOIO NMpeANHCaHKs;
2.  CTpPYKTypa IpaBOBOTO MHCTHTYTA,

3.  CTpyKTypa [IpaBOBOH OTpacli;

4. CTPYKTYpa [paBa B LEJIOM.

B npasoBoit Hayke Bce IOpHANHECKHE HOPMbI NTOAPA3JENAIOTCA Ha:

. MaTepUalbHbIE - PErYIHPYIOT PEalbHO CIIIAABIBAIOIHECT MEXKIY
AOOBMU M UX OObeJUHEHHAMH OTHOLUEHHS, CBA3aHHBIE C BIAJCHHEM,
MOJNE30BaHHEM H PacIopshKeHHEM UMYILECTBOM, ero Kyruied-npojaxeii, dopMaMu
COOCTBEHHOCTH, TPYJOBOH M TOJHUTHYECKOH AEATENLHOCTHIO, TOCYNapCTBEHHBIM
ynpaepieHHeM, peanuzauuedi cyObekraMu npaB H 00fA3aHHOCTEN, BCTYINICHHMEM B
Opak u T.1.;

. npoleccyabHble - ONpPENeNdloT IMOPSJOK pa3pelleHUus CIOpPOB,
KOHbNUKTOB, paccienoBaHus U cyNeOHOro paccCMOTPEHHS NPECTYIIICHHH W HHEIX
NpaBoOHApPYUIEHWH, T.e.  perjiaMeHTHpPYIOT  YHCTO  IpOUEAYpHble  HJH
OpraHH3alHOHHEIE BOMPOCH], HMeEOLHe, OJHAKO, BAXKHOE, MNPHUHIHIIHAILHOE
3HAYeHHe.

1.2 Kputepuu pazrpaHHYeHHs 4YacTHOro H my6jaH4Horo

Jobass M3 pacCMOTPEHHBIX TEOpMi JeneHHs NpaBa Ha IyOiH4YHOE H
4YacTHOe, 3a MCKIIIOYeHHEeM, KOHEYHO, TeOpHH, OTpHLAIONIMX Takoe HAeJieHHe,
COICPKHUT B cebe NEMEHT UCTHHEL. JTO OOBACHAETCA TEM, YTO Kaxaas M3 HHX
JenaeT TMONBITKY OOOCHOBaHHS pa3fiefieHHs IpaBa C OJHOH, TOJbKO e
CBOIICTBEHHOH MO3UIMH. B 3THX ycnoBUAX HEOOXOZHUMO JNOMYCTHTH BO3MOXHOCTH
HE OTpHULAHHA KaXJol TEOpHH B OTAENBHOCTH, NMOCKONBLKY 3TO HE JAacT HaM
KOHCTPYKTHBHOI'O pelleHHs TNOocTaBleHHOH npobiemsl, a, HaobopoT, cHHTe3a
TEOPHil, HCXOAd W3 HMX MCKIIOYHTENSHBIX 4epT. B CBA3M ¢ 3THM BBIAENHM T€
acrneKkThl  BBILIENIEPEYUCIEHHBIX TeopuM, KoTopble o00NajgalT peanbHOI
CocoOHOCTHIO IOMOYE HaM B pelleHHH NMOCTaBAEHHOH NMpoOneMsl, a 3aTeM, IIyTeM

ux 00001eHNs, chopMyIHpyeM NMPUMEHHUMBIE Ha [IPAKTHKe KPUTEPHH pa3/ieNleHus!





npaBa Ha MyOIHYHOE H yacTHoOe .

MartepualbHbie TEOPHH:

1) TeopHs pasgeneHHs IpaBa Ha OCHOBAHHH OXPaHAEMBIX HHTEPECOB:
my6nuyHble WK yacTHele. Knaccudukauus no uesM npaBoBoro pery1ipoBaHus.

OcHOBHBIE BBIBOABI: IIPaBo, OXpawsiollee mybguyHBIE HHTEPECH], -
my6IuYHOE; PABO, OXPaHAoIee HHTEPECH YaCTHOTO KA, - YaCTHOE.

2) TeopHs pasfieNieHys NpaBa HA OCHOBAaHHM PETYIMPYEMBIX OTHOMICHHH:
MMYILECTBEHHBIE MIH HeuMyllecTBeHHBlE. Knaccu@ukalus mo MNpeaMeTy
NPaBOBOTO PEryJIHPOBaHHA.

OCHOBHEIE BHIBOJBI: NPEAMETOM PEryIHpOBaBMA MyOMKYHOrO 1paBa MOTYT
6BITE KaK HMYIIECTBEHHBIE, TaK K HEMMYILECTBEHHEIE OTHOIICHHA, YacTHOE NMPaBo,
KaK [OpaBUiO, peryiupyeT MMYLIECTBEHHbIe  OTHOLIEHHA M Té M3
HEeHMYLIECTBEHHEIX, 00BEKThl KOTOPBIX MOTYT HMETh JICHEKHYIO OLICHKY’.

@opmManeHEIEe TEOPHH!

1) Teopus MHHUMATUBBI 3amuThL. Knaccupuxauus NMo mopaaKy 3allUTel
HapyIUeHHBIX [IPaB.

OcCHOBHBIE BbHIBOABI: HHHMIHATHBA 3alllMThl YACTHBIX MpaB NPHHAMJIEKHT
HenocpeAcTBEHHO CyOBEKTaM

YACTHBIX MPABOOTHONIEHHIT; HHULMATHBA 3aLIKTH! MTyGIUYHBIX MPaB MOXET
MCXO[UTh He TOJNBKO OT YYaCTHHKOB MyOAHYHBIX MPAaBOOTHOIUEHHH, HO H OT HHBIX
YIIOTHOMOUEHHBIX TOCYAapCTBOM OPTaHOB.

2) Teopusa pasnuuusi TOJNONKEHHs CyOBeKTa B IPaBOOTHOIIEHHH.
Knaccudukalys o XapakTepy cBi3u CyGhEeKTOB PaBOOTHOLICHHH.

OCHOBHBIE BBHIBOAB!: CyOBEKTHl MpPABOOTHOINEHHH B 0OmacTH YacTHOro
paBa OJMHAKOBO MOAYHHEHBI CTOALICH Haj HHMH BJIACTBIO M B 3TOM CMBICIE
PaBHBI APYT APYTY; IPaBOOTHOLIEHKA B 06/1acTH My6/IMYHOrO TpaBa BKIIOYAIOT B

CBOii cocraB cy61=e1cra, HaZeJeHHOro BIACTHRIMH IIOJIHOMOYHAMH, H ITO3TOMY

ljlopoxnn C.B.. Jlenenne npapa Ha myGNHYHOE H HACTHOE: KOHCTHTYLHOHHO-NPaBoBOM acmexT MoHorpadus,
Mockga, BoatepcKnyeep, 136 ctp., 2006 .

*Itopoxun C.B.. [lenenue npasa Ha MyGANHOE H HACTHOE: KOHCTHTYLHOHHO-NPaBOBOI acnexT Motorpadmus,
Mocksa, BonrepcKnysep, 136 ctp., 2006 .
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HEPaBHOT'O JPYTUM €ro cyObeKTaM.

3) Teopus paspeneHus mnpasa IO XapakTepy o0A3aTeNbHOCTH MpeAITHCAHHH
npaBoBeIX HOPM. Knaccu@uKaLus o BHAAM MPABOBEIX HOPM.

OcHoBHBIEe BbIBOAEI: CBOOOIA BONEU3LABNEHHS CYOBEKTOB YacTHBIX
NpaBOOTHOLUICHHWH peaiu3yeTcsi B paMkax MUCMO3UTHBHEIX MPABOBBIX HOPM;
csobona BonensbsABIEHNA CYyOBEKTOB IMyOJNHUHBIX NPABOOTHOIIEHHH peann3yercs
B paMKax aJIbTEPHATHUBHBIX [TPABOBEIX HOPM.

B03MOXXHOCTE pallHOHANBHOTO MOAXOJAa K BOMNPOCY pa3feleHHs IpaBa
Oonee oueBnaHa B hopManbHBIX TeopHaX. [IpHueM Teopus monoxeHus cyOneKTa B
NpaBOOTHOLIEHWH B COYETaHHH C TeopHeH pasfeneHHs MpaBa IO XapakTepy
IIPaBOBBIX HOPM 00/1afaloT CYLUECTBEHHBIMH MPEHMYILUECTBAMH B CPaBHEHHH C
NIPOYMMHU TEOPUSMHU pa3ZelieHHs IpaBa Ha IyOJIHYHOE U YacTHOE.

Bo-nepBBIX, Kak ciegyeT U3 HpPOBENEHHOI0 AaHanM3a, B OTIHYHE OT
KPUTEpHEB pa3lielleHHs TpaBa, NpeJylaraéMbIX NpeNCTaBUTENAMH APYTHX TEOpHH,
KPHTEpHH, BHIABUraeMble CTOPOHHHKaMM TEOPHH pa3jivyus IOJIOKeHUs cyOpeKTa
B NPaBOOTHOIIIEHHH H TEOPHUH pasfiejieHus [IpaBa 10 XapakTepy 00A3aTeNbHOCTH
npeAnycaHui NMpaBoBBIX HOPM, OKa3anuch Haubonee yCTOHYMBLIMU K U3MEHEHUAM
npaBoBOH cHCTeMBl PoccHH, KOTOpBIE TIPOM3OLLIH 3a nepuon ¢ KoHua XIX -
Hayana XX B. B Hamm JAHH KpUTepuM pa3sfeneHHss NpaBa, 0DOCHOBaHHEIE
NPEACTaBHTENAMH 3THX TEOPHH, CTONb XKe aKTyalbHBI, Kak ¥ CTOJIeTHe Ha3al.

Bo-BTopbIX, yKasaHHblE KPDHTEPHH HAaxoIATCA BO B3aHMOCBA3H: NMPHHLKN
JHCTIO3MTHBHOCTH BO3MOKEH JIMIIE B OTHOLUEHHAX MEXAY paBHbIMU cy(bexraMu
M He MOXeT OBITh MCIIONB30BaH MANA PerylHpOBaHHsA OTHOLHEHHH Mexmy
HEepaBHBIMU CyOBEKTaMH, YTO TIOBBIIAST WX Hay4yHYH LeHHOCTh. Ha aaHHylo
B3aUMOCBs3b obpatun BHuManue JI.C. SIBuu B cBoeif paGore «[IpaBo pa3BuToro
COLMAIHCTHYIECKOTO 00IIEecTBa». AHANK3UPYA OCHOBaHMA AN CHUCTEMATH3ALMH
coBeTckoro mpasa, JI.C. fIBMY OTMeTHN, YTO ¢ TOUKM 3PEHHS B3aHMOIONOKEHHA
CTOPOH  pasnMyaloT  OTHOIUEHHA  KOOpAMHALMH U cyOopAHHALMH,
«TOPH3OHTANBHEIEY» W «BepTUKaNbHBIE) OOLlecTBeHHEBle CBA3H., OTHOIIEHHUA

KOOPOAHHAllHH  HPEArnojlaraldT paBHOE IIOJIOXKEHHE CTOpPOH H  IPHHUHN
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AHCTIO3HTHBHOCTH B MPaBOBOM pPEryIHPOBaHHH MX B3aHMOAEHCTBHSL. OrtHoleHHA
cyOOpIHHALMN CKIaABIBAIOTCA MEXKAY COMOAYHHEHHBIMH CTOPOHAMM H TpebyroT
IPaBOBOTO PeryJMpOBaHUA Ha OCHOBE TIPHHIIHIA UMIEPATUBHOCTH. ['panu Mexuy
OTpacisMH BCErZa NOABIDKHBI, 8 METORBI PEryniHpoBaHMA He Bcerja CTporo
OTJHYHB!, HO TIOTIBITKH TPMMEHEHHSA K OTHOLIeHHAM cyOopauHalWM NpHHIMNA
OUCTIO3UTHBHOCTH PETYJIMPOBaHHA CTONb )K€ Oe3Hale)HBI, KaKk M CTpEMIeHHE
HMIEepPaTHBHBIMH CpPEACTBAMHM perjiaMeHTHPOBaTh OTHOIUECHHA KOOp,[[HHaLIHPIX3.
ITpaBaa, HeoGXOAUMO OTOBOPHMTHCH, YTO B OCHOBAHHH BBIBOJIA JI.C. SIBHua Nexur
OTHIONs He TeOpHs pasjiefieHus NpaBa Ha MyOnMYHOe M HYacTHOE, a €ro
coOCTBEHHBIE B3MIAABL Ha MpobyieMy CHCTEMATH3allMH NpaBsa.

B-TpeTbHX, 3TH KPUTEPHH SABJAIOTCA Haumbonee KOHKPETHBIMH, OHH He
Pa3MBIThl Pa3IM4YHOrO POJA OTOBOPKAaMH.

B-ueTBepTHIX, JaHHbIE KPUTEPHH SBIAIOTCSA NPAKTH4ECKH NPHMEHHMMBIMH K
[IO3UTHBHOMY MpaBy.

Bce H30XeHHOE AeNaeT TEOPHUIO MON0XKeHHs Cy0BeKTa B NPaBOOTHOIEHHH
B COYETAHMH C Teopueil pa3ficleHHs MNpaBa IO XapaKTepy 0043aTeNEHOCTH
TpeAMCaHuii PaBOBBIX HOPM KBHHTICCEHLMEH 001el TeopHH pa3fieieHHs npasa
Ha MyONMYHOe M HYacTHOE, INpPE/OCTaBisas B HaIlle PacnopsKEHHE Hanbonee
BECOMBIE KPHTEPHH AN OCYIIECTBJIEHHs pasrpaHH4eHHs MOSHTHBHOIO I1paBa Ha
my6nuyHoe U yacTHoe. K naHHOMY BBIBOAY B CBOHX PacCyXJEHUAX AOCTaTOYHO
6ausko nomomen b.B. UYepemaxuH, KOTOpBIH monaran, 4Yio B CBA3M C
HEYCTOMYHBOCTBIO MCTOPHYECKHX IPAHHL] MEXIY YaCTHEIM H nyOIHYHBEIM [IpaBOM
M TepeIUIeTeHMEM KX OJIEMEHTOB B KaXAbIA HCTOPHYECKHH MOMEHT, IpH
NOrMaTH4YeCKOM H3y4YeHHM [paB €JHHCTBEHHO TNpPHEMIEMBIMH  ABJIAIOTCS
(opmanbHble KPHUTEpHM pasTpaHH¥eHMsA, @ U3 STHX MOCNEAHUX - MONOKEHHES
cy6beKTa B IPABOOTHOLIEHHH H NPH3HAK LEHTPATH3ALMN H ACLEHTPaaH3aLH
npaBosoro perynupoBaHusa. HaoBopoT, KpurepHH MaTepHalbHBIE HMEIOT
CYILECTBEHHOE 3Ha4YeHHe I BOMpPOCa O Lieeco0fpa3sHOCTH OTHECEHH TOH WK

HHOM 0671acTH KU3HEHHBIX OTHOIIEHHH K YaCTHOMY WIH IMyOMHYHOMY IpaBy, TO

*flgny JI1.C. Ipaeo passutoro counanuctueckoro obimecrsa. M.: IOpua.ur., 1978.
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€CTb MOJNUTHKO-IIPaBOBOM TOYKH 3peHus’.

Teopusi pa3mencHHs TMpaBa MO pasIHyYMIO TONOXeHHs cybObekTa B
NPAaBOOTHOLICHHH W TeOpHs pas3fieficHHA NpaBa MO XapaKTepy NpaBOBBIX HOPM
BBIABHTAOT (opMalibHbIe, IOPHINKOJOTMATHYECKHE KPHTEPHH pa3feiieHHus NpaBa
Ha NyOJHYHOE U YacTHOE.

OfHako 3TO He YMaseT WX 3HA4YeHHsd, NOCKOAbKY «JOrMaTHYeCKHe
NPUHUMUIIEL ABIAIOTC] KOHIEHTPHPOBAHHBIM BEIpAXKEHHEM CYIIHOCTH NpaBOBOTO
peryiHpoBaHus Toi WM MHOH cdepbl npaBonopsaaKa, HallleAleHd 3aKpenieHue B
TIO3HTHBHOM TIipaBe, cybcTannueli, Boupaioiueil B cebs HaubGosee cyleCTBEHHbIE
ee XapaKTEPHCTHKH COGCTBEHHO pEryJIATHBHOTO M IIEHHOCTHOrO CBOWCTBa»,
M03TOMY «IpPH3HAaHHE WX KPHTEPHEM pasrpaHHYeHHs NPeACTaBAETCA BIIOJHE
OMpaBAaHHEIM K 000CHOBaHHBIMY. DaKT 3aKpelVieHHs B IMO3MTHBHOM 4YacTHOM
IpaBe COYETAHWA TNPHHLMWIOB paBeHCTBA CYOBEKTOB MNpPAaBOOTHOIUEHWUH H
JUCTIO3UTHUBHOCTH MOXeT OBITh MpOWIIIOCTPUPOBAH Ha MpHMepe LEeNoro psaa
HOPM IeHCTBYIONIETO 3aKOHOAATENCTBA. Tak, B cOOTBeTCTBHH C I 1 ¢T. 1 'K PO
Tpa){aHCKOe 3aKOHOAATENBCTBO OCHOBBIBAETCS, CPEeAH MPOYEro, Ha NMpU3HaHHK
PaBEHCTBA YYAaCTHHKOB PEryJIHPyeMBIX WM OTHOINEHHH, CBOOOABI NOroBopa,
HeJIOITyCTHMOCTH BMeIaTelIbcTBa Koro-nubo B yacTHele Aena. CornacHo 1. 3 cT. 1
CK P® perynupoBaHHe CeMeHHbIX OTHOILEHHH OCYIUECTBIIAETCA B COOTBETCTBHH C
IPUHLIMTIAMH PAaBEHCTBA MPaB CYNpPYroB B CEMbE H pa3pellieHus BHYTpHCEMEHHBIX
BOIIPOCOB T10 B3aHMHOMY cornacHio. [IpyHIMI AHCIIO3UTHBHOCTH pealn3yercs B
ceMeiiHOM IIpaBe I0CpelCTBOM MHCTHTYTOB OpauHoro jporosopa (ri. 8 CK P®),
cornamenus o6 ymmare amuMeHToB (rn. 16 CK P®) u memoro psaa ApYrux
cornaileHuii. MeHee mocieqoBaTeJIbHO paccMaTpHUBaeMbIE IIPHHIUIIEI OTPAKEHBI B
TK P®, koTopeiii He COOCPXKHT TMpPsAMOH HOPMBI, 3aKPEIUIAIOUIEH NPHHLKI
paBeHcTBa paGoTHMKa W paboTomarens, ycTaHaBlHWBas IpPH 3ToM cBoboay
3aKnoueHusi Tpyaosoro goroopa (ct. 2, 56 TK P®). Bmecre ¢ TeM B
COOTBETCTBHH €O CT. 23-24 TK P® paBHOmpaBHe CTOPOH SBJIAETCA OCHOBOH AjA

COIIH&NIBHOI'O MapTHEPCTBA, Nnoxg KQTOPBIM MMOHHUMAacTCA cycremMa

*Yepenaxuu B.B. K sonpocy o yactsoM u ny6mmunom npase. M.: JIEIOPE, 1994,
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B3aHMOOTHOLIEHHH Mexay paGoTHukaMu (TIpedCTaBUTEIAMH paboTHHKOB),
paboTojateNamMu (mpencTaBUTEIIMM paboTopateneii), opraHaMH
rocyJapCTBEHHOH BIACTH, OPraHaMH MECTHOTO CaMmOyIpaBlIeHH:, HarpaBIeHHad
Ha ofecreueHrde COrNAacoBaHMA HHTepecoB paboTukoB M paborojareneil mo
BONPOCAM PEryJHpOBaHMs TPYNOBBIX OTHOIUEHHH M HHBIX HETOCPE/CTBEHHO
CBA3aHHBIX ¢ HMMH OTHOIIeHMH. OAHOBPEMEHHO MPOBO3IIAIIACTCA MPUHIHI
cBOGOBI KONEKTHBHBIK JOTOBOPOB H coramieHHi (CT. 46 TK PO).

PasfiesieHye COBPEMEHHOTO POCCHACKOTO NpaBa Ha myOJIMYHOE H YaCTHOE MO
IpeAMeTy T[paBOBOrO PETyJIHpOBaHH#A, T.6. Ha OCHOBAHMH MaTepHabHEIX
[IpU3HAKOB, MO MHEHHIO aBTOpa HaCTOAIIeH paboTsl, He IIPEACTaBIAETCA
BO3MOXKHBIM KaK MHHHMYM 1O TPEM NMPUYHHAM.

Bo-IepBBIX, OTCYTCTBYET TeopeTuuecKas 0asa Uil TaKOro JAENCHHA. Hu
O[HA W3 HCCeJOBaHHBIX B HAacTOAIEl paboTe MaTepUanbHbIX TeOopHil pasielieHus
Tpapa He [aeT JUIs 3TOT0 KOHCTPYKTHBHOTO KPUTEPHA.

Bo-BTOpBIX, Takoe jeneHHe ObUIO OBl HEYCTOHYHBBHIM C HCTOpHYECKOH
TOYKH 3peHHMs, TAK Kak B 3aBHCMMOCTH OT KOHKPETHBIX notpeGHOCTeH pasBUTHA
FOCY[apcTBa OfHO M TO JKe SBNeHue OOIECTBEHHOH JKM3HU B PA3UIHOC BPEMA
MOJKET PEryJIMpOBaThCs Kak MySIMYHBIM, TaK U YaCTHBIM JIpaBOM.

B-TpeTbHX, (OPMHpOBaHHE COBDEMEHHOH TNPABOBOH CHCTEME! Poccuu
IIPOMCXO/UNIO B YCIOBHSAX OTPHLIAHHA KOHLICTILNH ANeHHA NpaBa Ha myOnu4HOE U

YacTHOE, YTO JIMIIHIO €€ COOTBETCTBYIOLUEIO (i)YHIlaMeHTa.
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I'nasa 2 Coaep:kaHue nyGJHYHOI0 H YACTHOTO PaBa B CHCTEME
Pocchiickoro npaBsa
2.1 Coaepskanue myGJHYHOro NpaBa B CHCTEME Poccuiickoro IIpaBa

[Ty6nu4Hoe NMpaBO - Ta 4YacTh CHCTEMBI HEeHCTBYIOLLEro IpasBa, HOPMBI
KOTOPOTO HarpasiieHbl Ha 3amuTy obmero 6nara, cBA3aHB! C MOJHOMOYHAMH H
OpraHM3aUMOHHO-BIACTHON  HEATENBHOCTBIO  TOCYHapcTna,  C BBEIIIOJIHEHHEM
o6LIecTBEHHBIX LieNeil U 3aja4, B OTNHYHE OT YacTHOC Npaso (naT. jusprivatum),
KOTOpOE  3allWIaeT  WHTepeC  JIMYHOCTH, obecrieunBaeT  CBOCOAHYIO
camMOpeallH3alMio TPaKIaHWHA, TpaBo HacTHOH cOOCTBEHHOCTH M 4aCTHOro
npeNpUHAMATEbCTBA U OCHOBAHO HA OTHOLICHHAX PABHONpaBHbIX CTOpOH.

[ly6myunoe mnpaBo — CHCTEMa LEHTPAIN30BAHHOIO peryaupoBaHus,
obecrieurnBaeMas IPABOBEIM GJIOKOM, BKITIOYAOIUM HOPMbI NpaBa, MHCTATYTS! ¥
oTpacnu, OMNpefeiMolMe OONacTe  peanusaluy nyGIUYHBIX ~ HHTEPECcos,
peryaupytomye nyGIHYHO-[IPABOBEIE OTHOWIEHHS —  OTHOLICHA OpraHoB
my6uuHOM BracTH Mexay coboi, a TaKke OTHOLICHHUA MEXAY HHUMH B 4acTHBIMH
qYMIaMM ¥ HX oOBeAMHEHHs MM, IOCTPOCHHBIE HA HaJalax cybopAavHaLUH
cyOonexToB. [l HeE XapaKTepHBI ocobGeHHocTH, OOYCIOBIEHHEIE NPaBOBBIM
PeXMMOM MyONMYHOH BNACTH: IIPEUMYLUSCTBEHHO paspelmTeNnsHEIR  crocod
[PAaBOBOTO PEryJHPOBAHMKS, OJHOCTOPOHHHE BOJEH3BABIICHIS BIACTHEIX OpraHoB
KaK y4YaCTHHKOB COOTBETCTBYIOUIMX TIPaBOOTHOIUEHHH, HEpapXWiecKue CBAM H
BBLITEKAOLLAS OTCHOAAa HMIIEPAaTHBHOCTh MPaBOBLIX HOPM.

ITy6iuuHOe TpaBo peryiHpYeT OTHOLUEHHS FOCYHapcTBa, €ro OpratoB ¢
rpaxiaHaMH, oGIIECTBEHHBIMH 00 BEIMHEHUAMH, X03AHCTBYIOIUMH CTPYKTYPaMH,
OTHOMLICHHs MEX/Y rocylapcTBeHHBIMH opraHaMu. IIpy 3ToM Opras rocyaapcrsa
BBICTYIa€T B KadecTBE HOCHTENA BJIACTHBIX (ry6nuYHBIX) MONHOMOYKH,
obecmeuBaoLIX HHTEPECH] Beero 001ecTBa, OTAENBHBIX €ro ConraipHeIX CIIOEB,
rpynim.

ITy6nuunoe npaBo - 3T0 06MacTh «TOCYNAPCTBEHHBIX AEI», T.€. Camo
YCTpPONCTBO H CaMa JNEeATeNIbHOCTh FOCYAapcTBa Kak ny6auyHON BIACTH, BCEX

myONHYHBIX HHCTHUTYTOB, peryJHpOBaHHe annapara rocy/iapcTBa,
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aIMHHHCTPATUBHBIX OTHOILIEHHH, TOCYJapCTBeHHOH  CiyxObl, yronoBHOe
npeciefoBaH{e U OTBETCTBEHHOCTh H T. J.; CAOBOM, HHCTHTYTHI, [IOCTPOSHHBIE Ha
Havajaax BAACTH M MOJYMHEHHS, HAa OTHOLICHHAX CyOopaAHaLHK.

IMockonbky MyGNHYHOE NMPaBO €CTh TO, KOTOPOE OTHOCHTCS K MNONOXEHHIO
rocy/apcTBa, BELCHUM, YTO BKIIOYAET B Ce0sl MOHATHE «TOCYAAPCTBOY.

CocynapcTBO ~ TONMTHKO-COLHMANbHas, TEPPUTOpHANbHAs OpraHH3aluA
BJIACTH, pacrofiaraioilas CrelHaibHEIM annapaToM NpHHY)XXACHHUS U YNPaBICHHA,
criocobHas nenaTh CBOM BelleHHA O6A3aTeNbHBIMHM Ha BCEH TEPPUTOPHH CTPaHBL
CocynapcTBo BBICTYNAeT KaK MONHTHYECKAs, CTPYKTYpHas M TeppMTOpHANbHAA
opraHu3anus OBLIECTBA, Kak ero cBoeofpasHas BHEIWHss ofonouka. Iloatomy
KOTZi@ TOBOPAT O FOCY[apcTBe HMEIOT BBHAYTOCYAApPCTBO HE CTONBKO KaK OCOOBIH
anmnapat, cBoeoOpa3sHyl0 «MallHHY», CKOJIBKO rOCYAapCTBEHHO-OPraHu30BaHHOE
o6mectBo, oOBemMHsIOLICE B cebe MOJHTHYECKYIO, TECPPUTOPHAIBHYI0 H
CTPYKTYPHYIO OpraHu3auuio obiectsa.

CylmHOCTh COBPEMEHHOIO TrocCyjapcTBa MpOsBIseTcs B TOM, 4YTO OHO
CITY)XHT B KauyecTBe CpelcTBa OOILECTBEHHOrO KOMIpPOMHCCA, Yy4€Ta MHTEpecOB
Pa3MUYHEIX TPYTN M CNIOEB HaceNeHHA M CHATHA WM CMATYEHHS IPOTHBOPEUHH
MeXaHH3Ma yIpaslieHHs JeJiaMH oOILecTBa.

IIpu3Haky rocysapcraa:

Hanuuwe my6nuuHodi BracTd. [ly6nmuHas BIacTh IPEACTaBIAET coOoH
COBOKYIIHOCTE allllapaToOB MOAAaBleHHs M ynpabjieHHA. ['ocynapcTBeHHYIO BIACTh
oCyHiecTBIseT ocobblii cloii MoAeH, HafeNeHHBIX FOCYAapCTBEHHO-BIACTHEIMH
MOJIHOMOYHAMH.

TeppuTopuaipHas OpraHM3alus HaceneHus. I'ocynapcTBeHHas BIacTh
OCYLIECTBNAETC B TpefeNax KOHKPETHOH TEppUTOPHH H pacnpoCTpaHAETCs Ha
BCEX JIMII, MPOXKHBAKOIIMX HA HEH.

3) T'ocyaapcTBEHHBIH CyBepeHHTET. JTO HE3aBUCHMOCTb IOCYJapCTBEHHOM
BJIACTH OT BCAKOM Jpyrodl BnacTd (MOMUTHHECKOH, HAEONOTHMYECKON) BHYTPU
CTpaHbl K BHe eé, BeIpaXKeHHas B €€ HCKIIIOYHTEJBHOM IpaBe CaMOCTOATENbHO

pelLIaTsE CBOK J&jia.
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4) Hannuue npaBa KaK CHCTEMBl NMPHHATHIX MIH CaHKIMOHWPOBAHHBIX
rocyfapcTBOM HOPM, 003aTebHBIX A1 BCEro Hace/ICHHA.

@YHKIMK TOCYAapcTsa - [JaBHble HAlpPaBleHHs ero ACATENLHOCTH, B
KOTOpBIX BHIPAXAETCA €r0 CYHIHOCTh M COLHA/BHOE HasHAeHHe, lCIH U 3alatH
rocyAapcTBa M0 YNpaBleHUIo o01IecTsa B NPUCYIIHX EMY ¢opMax U METOAAX.

OCHOBHBIE BHYTpeHHHE QYHKIHH:

- sKoHOMHMUYeCKas (KOOpAMHALMA SKOHOMMYECKHMX IIPOIECCOB, a HHOTAZ
yIpaB/ieHHe 3KOHOMHKO#H);

- coLlalibHas;

- KynbTypHasd;

- oxpaHuTenpHas (MoAZepaHMe  CTAOMNBHOCTH  CYIIECTBYIOUHX
OTHOLIEHHIA, OXpaHa NpaB H cBoboJ YenoBeKa, NpaBoIopAIKa).

OcHOBHEIE BHEIIHHE DYHKLIHH:

- OCYIIECTBIICHHE MEXAYHAPOAHOr0 COTPYAHHHECTBa,

- opramMsanus ODOpOHBI ToCyHapcTea, 3alluTa TOCYAApCTBEHHOIO
CYBEpEHHTETA.

B COOTBETCTBMHM C (YHKLMAMHM TrOCYJapcTBa CO3JacTCA CTPYKTypa €ro
OpraHOB YNpaBieHHs: NPeACTAaBUTENBHBIX, HCMOTHHUTENBHO-PAcTiopsAAUTENBHBIX,
cyne6HBIX, OXpaHBl OOLIECTBEHHOro MOpALKa, HaLuoHaNnpHOH 6e30macHoCTH,
HaJ30PHO-KOHTPOJIEHBIX.

[My6nuuHOe mNpaBo - 3TO OTPacib Poccuiickoii npaBoBOf CHCTEMBI,
peryaupyomas obIlecTBEHHBIE OTHOLICHHU, obnanarolye CBOeH CrieLH(HKOMN.
CrienudKy OIpesenser npeaMet (CyTb) MyGNHYHOro npasa - 310 o61IecTBEHHBIE
OTHOIIEHHS, CBS3aHHBIE C TOCYIApCTBEHHOM YMpaBleHYecKoH AesTeNbHOCTBIO, €
opranusauueii n peanusaunei rocyfapCTBEHHOH BJIaCTH, OXpPaHOH NpaBONOPsAAKa,
MPOU3BOACTBOM I10 JieJlaM O NPaBOHAPYLIEHHUAX, CHCTEMOl1 OpraHoB rocynapctsa 1
OpraHOB MECTHOTO  CaMOYTIPaBIECHMA, HCIONb30BAHHEM rocynapcTBEeHHOH
cobcTBeHHOCTH, oOfecrmedeHus HAeATENBHOCTH  rocyaapcrsa (obpa3zoBaHue,

JCIIONIE30BAHME, pacTpeleneHHe AeHEXHBIX GOHIOB rocy1apCTBa U T. m.). [Ipuuem
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rOCyJapcTBO BBICTyIaeT apOHTpOM B cHopax - TOrAa, Korja yie He JefCTBYIOT
YyacTHBIE COTJlallleHH.

OCHOBHBIM METONIOM ITyOJIMYHOTO NpaBa ABJIETCA METO roCyAapCTBEHHO-
BAACTHBIX MPEANYCAaHUI ONHHX YYaCTHHKOB OTHOIUEHHH K APYTMM; rocynapcTBO
CaMO YCTaHABIMBAET BHABI ¥ MEPHl TOCYAApCTBEHHOH OXpaHBbl 00IIeCTBEHHBIX
oTHolleHuii. Hapsaay ¢ 3TuM METOIOM KHOT/\a HCTIONB3YEeTCs:

MMIEPaTHBHEIA MeTOA (TOCYJapCTBO MOXKET HafIeliTh rocynapCTBEHHO-
BIACTHEIMH TTOJIHOMOYMAMH);

JHCIO3NTHUBHBIA MeTox (MpaBo CTOPOH HMCMNONE30BaTh CBOH fpaBa IIO
CBOEMY YCMOTPEHHIO).

ITpuHLMMEI MyGAHYHOrO MpaBa ONpenesaoTCs B OCHOBHOM KoHncTuTtyLuei
Pd:

1. MpHHLMI 3aKOHHOCTH;

2. crpaBeJIHBOCTH,

3. rymMaHH3Ma;

4. paBeHCTBa.

WctouHuku nyGNHYHOrO mpaBa - HOPMaTHBHO-MPABOBBIE AKTHI (3aKoHBI),
MHOrAa - NpaBoBoH 0ObMalt (MpeLeneHT) MCTIOJIHUTENBHON TOCYNapCTBEHHOM
BNacTH.

B cdepe myGnauyHOe NpaBO BNACTHHIA OpraH MOXeT HMISPaTHBHO
TIpeANMCHIBATS ONpeNeNeHHBlE BapHaHTBl TOBEJEHHA TrpaxaaH M JApYyrHx
cybbexTOB mpaBa, TpeboBaTk OT HHMX TOYHOrO cobrofeHns NpeanHCcaHnid
3aKOHOJATE/BCTBA, TNPHMEHATh K  HApyWWTeNsM  MEpl  IOPHAHYECKOH
OTBETCTBeHHOCTH. Jlna myGNuYHOronpaBa XapaKTepHBI pETyNHpoBanue C
MOMOIIBI0 HMIEPAaTUBHBIX (KATErOPHYECKHX) HOPM, KOTOpHIE HE MOTYT OBITH
M3IMeHEHB! yYaCTHHKaMH TpaBooTHoweH . [ myGnMyHO-NpaBoBEIX OTHOIICHUH
XapakTepHO HepaBHompasHe cTOpoH. OfHOH U3 TaKUX CTOPOH 0OBIYHO BBICTYTIAET
rocygapcTBo jiubo ero oprad (JODKHOCTHOE JHMLO), obnajarorue byHKUMeH
BeJIEHHU.

CymecTsoBaHue MMyONMYHOrO M YacTHOr0 MpaBa Kak 3JeMeHTa
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rpaxpaHckoro ofuecTBa - HeoOXoAMMas MPEATIOCHUIKA OrpaHHYeHHT U
YCTAHOBJIEHWA TpeNeiioB BTOPXKEHWA rocyiapctsa B cdepy  JIMHHBIX
VMYILECTBEHHBIX H MHBIX HHTEPECOB: YCTAHOBNIEHHS HANEKHBIX CIIOCOO0B 3aIUTEI
mpaB M 3aKOHHBIX HHTEPECOB TIpaXJaH, HMX OObelMHEHHH, HaCTHBIX
XO3SMCTBEHHBIX CTPYKTYp: MpeAOTBpPAllEHHs TMOAMEHB! TPaXAaHCKO-TIPaBOBBIX
croco6oB 3aIMTE CyOBEKTHBHEIX MpaB JINYHOCTH aAMHHHCTPAaTHBHO-TIPABOBBIMH.

[Ty6nu4gHoe mnpaBo BKAOHaeT B ceba Takue OTpacid [paea, Kak
KOHCTUTYLHOHHOe  (TocylapcTBEeHHOe),  aAMHHHCTPATHBHOE, (h1HAHCOBOE,
YTOJIOBHOE, YTOJIOBHO-HCTIONTHUTENBHOE, MEXIYHapOAHOe nyOaudHoe,
ripoLieccyaibHble OTPaciH.

2.2 CogeprkaHne 4acTHOro npasa B cucreme Poccuiickoro IIpaBa

CopepxaHHe YacTHOTO MpaBa  COCTaBNAE€T  COBOKYNHOCTE  HOPM
hOpMYNHPYEMBIX OpraHM3aLMAMY ¥ IPaXIaHAMM Ul peajiu3aliy COOCTBEHHBIX
HHTEpeCOB (YacTHBIX HHTEPECOB), PEryJNHPYIOMINX Ppa3slH4YHBIE CTOPOHBl HX
HEATERBHOCTH .

YacTHOe MpaBO — CHCTeMa JeleHTPAlH30BAaHHOIO pPeryJInpoBaHHf,
obecneurBaeMas MpaBOBBIM OJIOKOM, BKIIOYAlOLIMM B ceGa HOpMEL IpaBa,
MHCTHTYTBI M OTPACIIH, ONpeAensione of1acTe peau3allii YaCTHBIX HHTEPECOB,
PETyIUpYIOIIHE YaCTHONPABOBbIE OTHOLIEHHsS — OTHOIIEHHSA YaCTHBIX UL H (HIIH)
ux obbpenuHeHuit Mexay coboif, 3akpernasiomye cBoGOTy TOrOBOPHBIX CBA3EH,
IIOCTPOEHHblE Ha HadaiaXx KoopAMHAUHH cybObekToB. [Insd He€ XapakKTepeH
IpeUMyYIIECTBEHHO 06I1EeN03BOANTENbHbIH Crocob (rpajIaHcKO-TPaBoBOil METON)
MpPaBOBOrO  DPEryinHpoBaHHA,  OTNMYAIOIMACA  HayalaMH  aBTOHOMHK,
IOPHAMYECKOr0  paBeHCTBa  CYOBEKTOB, HX  HECONOAYMHEHHOCTBIO M
06ycnoBieHHO! 3TUM JUCIIO3HTHBHOCTHIO NPABOBEIX HOPM.

Cozep)xaHHe YacTHOTO NpaBa COCTOMT H3 TPeX 3JIEMEHTOB. PacmonoxuM ux
TaK, KaKk TpeOyeT MCTOPHYECKMI KOHTEKCT, T.€. B MOpAJAKE HX IOABICHUA HIH C
TOYKH 3pEHHS 3BOJIOLHH YaCTHONPABOBOI'O PETYIHPOBAHHUS;

- JOTOBOPHBIE HOPMEL,

*Anexceen C.C. YacTHoe npaso. M., 1999,
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- KOpIIOpaTUBHbIE HOPMEI;

- UHAWBHAYaJIbHbIE HOPMEL.

ITpomopLUMOHANEHOE COOTHOLIEHHE 3THX 37EMEHTOB B PasHBEIX NPaBOBBIX
chcTeMax pasmuuHo. Bonee Toro, B mo00OH OTAENBHO B3ATON HAUMOHAJIBHOHN
MpaBoOBOi cucTeMe HaIOJHEHHE YacTHOTO MpaBa, ero COAEPIKAHHE - KOHCTaHTa
M3MEHUMBAas WM 3aBHCHT OT CTENEHH MpaBOr0 Pa3sBHTHA CTPaHBL 31€Ch MOXHO
YJIOBHTH HECKOJIbKO 3aKOHOMEPHOCTEH:

1) nocrenieHHo 0ObeM coziepaaHHus YaCTHOrO MPaBa BCe BpeMs pacTeT;

2) pacliBpsieTcsl IpeAMeT JOrOBOPHOTO NpaBa. JTO NPOsABIAETCH B TOM, 4TO
JIOTOBOPHEIE HOPMBI KCIIONB3YIOTCH BO BCe OONBLIEM HHCIE oTpacneH mpasa.
Bonee Toro, JOroBOpHbIE Hauana MPOHHKAIOT B OTPACIH yOIMYHOTO HpaBa;

3) pacTeT AONA KOPMOPaTHBHEIX HOPM B KOJH4YECTBEHHOM OTHOLICHHH.
IprurHoil 3TOro sBNsAeTCs pa3sBUTHE OH3HECAa B CTOPOHY €ro YKpYITHEHHA.
[TosBneHHe TpaHCHAUHOHAIBHBIX KOPIOpAaUWi BpsAA N CHeAyeT CYHTaTh
KOHEYHOH TOYKOH B JAHHOM OTHOLUEHHH,

4) U3MeHsIeTCS W KauecTBO KOPNOPATHBHBIX HOPM - OHHM CTAHOBATCH BCE
bolee COKHBIMY,;

5) uMHAMBHOYaJlbHblE HOPMBI, MpH3HAaBaeMblE H 3alf{llaeMble JIHIIL B
OT[IENBHEIX BBICOKOPA3BHTHIX CTpaHaX IIOCTENEHHO IOMajaioT I[I0Ka B 30HY
TEOPETHYECKOr0 OCMEBICIIEHHS, YTO JAcT HAAeKAbl Ha UX NMpH3HAHHE H 3allMTY Ha
fIpaKTHKe, yCTh U B OTAeNCHHOM Oyaymiem.

TepeiineM k KpaTkoi XapaKTEPHCTHKE OTAENBHBIX 3JIEMEHTOB COIEPXKaHH
JacTHOTO NpaBa.

JloroBopHbIe HOPMBI - 3TO NPaBHiIa MOBENEHMA, KOTOPEIE YCTAaHABIIHBAIOTCA
IyTeM cOTJalleHHs MexAy ABYMs HiH Oonee cyOnexTamu (rpaknaHame HIIH
KOpropauusMu) MO BOIpOCaM, INPEACTaBIAIOMMM B3aMMHBIH HHTEpeC, H
HCIIOJIHEHHE KOTOPLIX TrapaHTHpyeTcs IIPUMEHEHHEM MeEp TroCyAapCTBEHHOIO
NPUHYKIEHHS.

JloroBopHble HOPMBI OCHOBaHBI Ha CBOGOJHOM YCMOTPEHMHM CTOPOH, Ha

y4ete ux notpeGHocTeit u uHTepecoB. OHH NO3BOMLAIOT cybbexTam (rpaxaaHaM H
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OpraHH3alHAM) TOYHO U TOHKO pearipoBaTh Ha BOZHHUKAIOLIUE CUTYAIHH.

Kak BHIuM, 1OroBOp IpeAcTaBiseT coboiil BecbMa CIOXKHYIO KOHCTPYKLHIO.
B copepxaHWH >Xe 4YacTHOrO NpaBa JOroBOpHbIE HOPMBI HMeIOT OGoubioit
YHeNbHBIH BeC U 3Ha4YHMOCTb.

KoprniopaTuBHsle HOpMBI - 3TO IMpaBWia IOBeJeHHsN, paspabaTsiBaeMble
opraHamH YIIpaBI€HHs KOpIIOpalHi, pacnpocTpaHieMble TONBKO Ha MX WIEHOB H
HamnpaBleHHBIE Ha pEryjUpoBaHHE OTHOLICHHWH, CKIAABIBAKOLIMXCA BHYTPU
KOpHopalui.

B oTnuune oT MHAMBUAyaNbHBIX HOPM OHHM He HMEIOT TO¥ KauecTBEeHHOMH
(nepcoHankHoi) onpeneneHHOCTH. KOHKpeTHRIE YYaCTHHKH KOpPIOpAaIlUH MOTYT
MEHATHCA, HO KOPIIOPAaTUBHBIE HOPMBI OCTAIOTCA B CHJIE IO TEX IOP, IIOKA OHH He
OTMEHEHBl OpraHaMM YINpaBlieHHs KopropaluH, ux npuHssBmmmu. Eme opHa
yepra, OTJIMYALlas WX OT HMHAUBMAYanbHBIX HOpM, kacaercs ¢opmbl. Ecnu
HHAMBHAyalbHBIE HOPMB! 3a peiKHM HCKIIOUEHHEM He HaXOMiT NUCEMEHHOro
BBIPQXKEHHSA, TO KOpIOpAaTHBHBIE OOJNBIIEH YacThl0 BHEIIHE OGOPMIEHE B
NMCBMEHHBIX JOKyMeHTaX. KoHeuHO, B MalieHbKHX KOpIIOpauHsXx 3TO, Kak
NIPaBWJIO, HE [enaercs, IMOCKONBKY U3AEpHkKH, CBf3aHHble ¢ ¢QuKcaluei
KOPIOPAaTHBHEIX HOpPM  (BpeMEHHBIE, OpraHW3alMOHHEIE, MAaTepHANbHBIE),
IIPEBOCXOMAT BEJHYMHY Iosie3Horo 3¢dexra. K npumepy, nmBa 4uenoBeka,
obreaunuBmuecs B OO0, MOryT B TeUeHHe MATH MHHYT BEIICHHTH, KTO H3 HHX H
kakve QyHKUHH OyAeT BRIMOMHATE (HanpuMmep, oAMH OyJeT 3aKynaTh TOBaphl IS
NPOAAXH, a IPyTroi UX npojasaTts). Bpan Ax no 3ToMy NOBOAY HYXHO COCTABJATE
COOTBETCTBYIOLUMH JOKyMEHT. B KpyNHBIX KOpHOpaUKsAX KOpPMOpPAaTHBHBEIE AKTHI
CTAHOBATCA KpalHe HeoOXOAUMBIMH, I[IOCKONBKY 06€3 HHMX YHNOpAJOYHTE
BHYTPEHHION JKHU3HB KOPIIOPALHH TIPOCTO HEBO3MOKHO,

WunuBHayanpHele HOPMBI - 3TO NpaBHia NMOBEAEHHS, CHOPMYIHPOBAHHEIE
HHAMBHAAMH, BBIpaXKalolliie HX COOCTBEHHYIO BOJIO M OXpaHSeMbIe CHJIOH
roCyAapCTBEHHOTO NMPHHYXIEHHA.

CospaHve HHIUBHIYAIBHBIX HOPM HOIYCTHMO TOTAa, KOrZa MNOBEACHHE

HHAHUBHAAa HE 3aTparHBaeT HHTEPECHEl JOPYTHX JIHO H HeE Tpeﬁye'r OT HHX
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BOJIEU3bABNCHUsA. Hanpumep, nonp3osarens (co6CTBEHHMK) CafOBOro y4acTka
MOXeT ero o0ycTpauBaTh IO CBOEMY XXENaHHIO H NPHHHMATb Ha 3TOT CHCT
pasnuyHble pereHus (HopMel). JIomycTHM, OH peiiii Ha HeM COOPYAMTE MPYA ANs
BLIpallliBaHKa KaproB. Korga oH NpHCTYNHT K peanu3allid CBOETO IUIaHa, TO
BO3HHMKHET IPaBOOTHONICHHE, B KOTOPOM HEOrPaHHYEHHOE KOJNMYECTBO JIUL GyaeT
eMy NpOTHBOCTOATh B KauecTBe 00s3aHHbIX (abCOMIOTHOE MNpPaBOOTHOLIEHHE).
CBs3H JaHHOTO CyOBEKTa OCTalOTCs HEKOHKPETH3HPOBaHHBIMH JI0 TEX MOp, IMOKa
ero noBefeHHe He MPOTHBOPEYHT HOpMaM 3aKOHa H He HaHOCHT yuiepl HHTepecam
Opyrux Jui. B TO Xe BpeMs, KaK TOJBKO KTO-HMOYAB HapyLIHT €ro npaso,
HaIlPHUMep, 3aTpA3HHT BoIy B ero Gacceiine, To oH snpase GyaeT o6paTHThCs 3a
cynebuoit sammroif. OcHOBaHHEM [/ TakOd 3aIlMTHI ABJAETCA NPE3yMITLHs
TIpaBOMEpPHOCTH MOBefeHus, obobimenHas B gopmyne: «[lo3BoNeHO BCe, 4TO HE
3ampelnero»’.

HupuBUAyanbHElE HOPMBI HMEIOT npenenbl. Bo-nepBeX, OHH He JIONXKHEI
NPOTHBOPEYHTs HOpPMaM 3aKOHOAATENBHBIM. BO-BTOPHIX, OHM He JOJIKHBI
Hapyliath [PAaBOMEPHBIX  MHTepecoB  Apyrux Jauu. Mnaue  rosops,
HHAVBYyalbHEIE HOPMBI HE JONKHBI HATH KOMY-NTHOO0 BO Bpen.

B cumy ToOro, 4ro poccuiickas npaBoBas CHCTeMa €llle He OCBOHNA 3TOT
IIacT Mpaea, Ja H, KpOMe TOTo, B TEOPHH NPaBa OCMBICTIEHHE 3TOro QpeHOMeHa, No
CYLIECTBY, €Lle¢ TONBKO HAYHHAETCH, HHAMBHAYaIbHBIE HOPMBl KaK 3JICMEHT
YaCTHOTO MpaBa - 3TO [PeMET MPUCTANBEHOIO PaccMOTpeHusa B Oymyiem.

YactHoe mnpaBO BbipakaeT cBoGonéy cyObexkToB InpaBa (MHAMBHAOB U

opraHu3auuit). Ota cBo6oa HMeeT JBE CTOPOHEI: BHYTPEHHIOIO H BHEILHIOHK.

®*KonGacun J[.A. ConepxaHHe TPYAOBOTO JOroBOpa Ha COBpeMEHHOM JTane. Muuck, 1990
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2.3 B3zaumocBfA3b 4acTHOrO H Ny6anyHoro npasa B PoccHiickom npage

Jlenenue mnpapa Ha mybmuuHoe (juspublicum) M uyacTHoe (jusprivatum)
npusHapanu yxe B JlpesHem Pume. Ily6nuuHoe mnpaBo, no YTBEPKACHHIO
PUMCKOTG IOpHCTa VYJIBIMAaHA, €CTh TO, KOTOpPOe OTHOCHTCA K IONOXEHHIO
PHUMCKOT'O TOCYAapCTBa; HAaCTHOE - KOTOPOe OTHOCUTCA K MOJb3¢ OTAEIBHBIX JIHLL.
B nocnepylolieM KpHTEPHH OTHECEHHMs fpaBa K HacTHOMY WIH INy6nu4HOMY
YTOUHSANKCH, MOoNyYanu Gojiee pa3BepHYTEIE XapaKTEPHCTHKH, ONHAKO NpU3HAHHE
HAay4yHOH M NpaKTHYECKOH LIEHHOCTH INOApasfieNieHHs IpaBa Ha nyOnuyHoe H
YacTHOE OCTABANOCh HEeH3MeHHEIM. MHoe mMoloXKeHHe XapaKTepHo ObLIO Ams
POCCHICKOIi MpaBoOBOR CHCTEMBI, KOTOpas LJIUTENbHOE BpeMs HE 3Hana JeileHUA
npasa Ha uacTHoe M mybnuuHoe. IIpHYMHEI 3TOro 3aKnOYamyuch HE B
0COBEHHOCTAX [OPHAMHYECKOM CHCTEMBI, a IJaBHBIM 00pa3soM B OTCYTCTBHH
MHCTHTYTa uacTHOM coGcrBenHocTH. CoBerckas o¢MUHMagbHas OPHAHYECKAA
HOKTPHHA OTPHLATENBHO OTHOCHMIAcCh K Wjee JelleHWs npaBa Ha 4YacTHOE H
ny6IHMYHOE, CUHTAS ero HCKYCCTBEHHBIM M NMPU3BAHHBIM 32aMacKHPOBATh CYITHOCTD
OypaKya3Horo cTpos.

HMtak, uacTHOoe M MyGJMYHOE NpaBO SABIAIOTCA ABYMSA HEOOXOAUMBIMH
KOMIIOHEHTaMM CHCTeMBI nipaBa. OfHako, oTMedas cam QakKT CyIEeCTBOBAHMSA IABYX
MOACHCTEM IpaBa — YacTHOTO M MyOIHYHOro, Henb3s He 0OpaTUTh BHUMaHHA Ha
ABJICHHE B3aUMOZEHCTBUSA MEXIY HUMH.

OrnpefenuTh B3aHMOJAEHCTBUE MEXIY PasiW4HBIMHU YacTSAMM IpaBa, B TOM
yycjie MEXAY 4YacTHOM M myOnHYHOH ero NOACHCTEMaMH, BO3MOXHO KakK HX
B3aUMHYIO CBf3b, OOYCJIOBAEHHYI0 (PYHKUHOHHMDOBAHHEM COOTHOCAILMXCA
NpaBoBEIX 00pa30oBaHHi B paMKax LENOro — IpaBa, H CIYXaIllylo NOCTHIKCHHIO
ofmeii Len¥ mnpaBa — YNOPAJOYCHHIO MaCCHBa B3aHMOIepeceKarolHXcsa
061ecTBeHHBIX OTHOLIEHHH. BaXkHO MOAYEPKHYTh, YTO MOZOOHAA CBA3b ABJIAETCA
pasBHBalolleiicsa, AUHAMHYHOMH, XOTA OBl IIOTOMY YTO TPAHHLIBI MEXAY TEMH MM
HHBIMH [1PaBOBEIMH 0Opa30BaHUAMH MOTYT OBITE HCTOPHYECKH H3MEHYHBBIMH, Ha
YTO YKa3bIBaeTCA B HAYHYHOH AMTepaType, HallpUMEp, I10 OTHOLIEHHIO K YacCTHOMY

u ny6nuuHomy npaBy C.C.AnexceesbiM, I0.A . TMXOMHPOBEIM, & Takke APYTHMH
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aBTOopaMH. KpoMe Toro, B Hay4HOH IuTepaType CHpaBelUIMBO OTMeYaeTcs, B
yactHoctH H.B.KonoToBo#H, 4To mox B3aMMOACHCTBMEM ClIeIyeT IOHHMAaTb HE
TONIbKO B3aWMHBIE CBA3H MEXIY ABIEHHSAMH, HO H BCAKOE aKTHBHOE OTHOLIEHHE
Mexay Humu. Ilpencrasnsercs, YTO NpH OLEHKE TAakKoro sBJIGHHA Kak
B3aHMoJelicTBHe B MpaBe yKa3aHHas TO3ULHA, HECOMHEHHO, Jo/MkHa OBITh
yuTeHa .

B.®. SlkoBnes cripaBedHBO yKa3biBaeT: «EcC/IM HET PasBHTOrO YacTHOTO
TpaBa, pacCUUTHIBATE Ha 3 EeKTHBHOE pa3BHTHe OOIIECcTBA He MPHXOAUTCA. Ecin
HeT pasBHTOro MyGNMYHOro IpaBa, 4YacTHOE [paBO He MOXET ObITh
,ueﬁCTBeHHLIM»S.

CucTeMHBIH XapaKTep CBA3H YaCTHOTrO H ITyONHYHOrO npapa o0yclaBiHBaeT
HEBO3MOXKHOCTE PeajIbHOr0 COBEPIIEHCTBOBAHMA IPABOBOTO  PErylHPOBaHMsA
HCKJTIOUMTENBHO B paMKax OJIHOIO H3 HHX, 0e3 yyeTa B3aHMOACHCTBHS.

Tax, ®.M .PasiHoB NHIIET, YTO YAaCTHOE U ITyOJIMYHOE NPABO ECTH «...NAPHEIE
K4TErOpHH, KOTOphie paboTaloT BO B3aUMOACHCTBHH JIPYT C Apyrom»’.

T.H. HemaraeBa ykaspiBaer, 4TO: «..JelleHHE IpaBa Ha NyOJHYHOE H
YacTHOE... TpEeHrnosjaraeT IOCTOSHHOE B3aMMOJECHCTBHE 4YaCTHONMPABOBHIX H
myOnu4uHO-NpaBOBEIX HOpM. (COBepLIEHCTBO IIPaBOBOM CHCTEMBI 3aBHCHT OT
cobmomenuss OajaHca MeX(Iy OSTHMH YacTAMH, Pa3yMHOTO HMCIOJb30BaHHA
OTCBHUIOK OT OJHUX HOpM K Apyrum»'’.

XapaxTepusys CBA3b YacTHOro M MmybnmuyHoro mpaBa, B.D.SIkosnes
CTIpPaBe/UIHBO  OTMEYaeT: «..HyXHo, u4ToOel O6blIO oOfecmedeHo TecHOE
B3auMojeHcTBHe MyONHMYHOrO M YacTHOro Ipapa.. 0e3 3TOro YacTHOE IIpaBo
s¢pdexkTHBHO GYHKHHOHHpOBaTh He MOKeT. OHO JMOKHO IOJAKPEIUIATECA

HOpMaMH TyOJHYHO-NIPABOBOTO BO3AEHCTBUSA M  3alMTOH, HCXOAAWIeH OT

"Hemaraesa T.H. O cooTHOlWeHHH MyGAHuHOrC M uyacTHoro npasa//ITy6nuunoe W YacTHOE Npaso; NMpoGnembl
PasBHTHA M B3aUMOAENCTBHA, 3IaKOHONATENLHOTO BhIpAXEHMA W lopHAMdeckol npakTHkH: Marepuanst
koH(pepeHunn. — Exatepunbypr, 1999,
®0 3anavax HapxomiocTa B ycnosHax HOBO# skoHoMuueckol noanTuki//Jlenun B.H. TICC. T.44.
O6man TEOpH# rocyAapcTBa M npasa. Akagemnyecknfi kypc B 2-x tomax/Tlon pen. M.H.Mapuenxo. T.2. Teopus
npasa. — M.: 1998.
°O6wan TeOpHA mpasa W rocynapctea: YueBuuk/Tloa pea.B.B.Jlazapesa. — 2-e¢ w3a., nepepab. u gon. — M.
IOpHeTD, 1996.
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myGIMYHOrO npaBay ' .

TaxuMm ofpasoM, HOpMBEI YacTHOro M IMyOJHYHOTO npaBa HE MOIYT
sddexkTuBHO HelicTBoBath Apyr 6e3 ppyra. I[lpu 3ToM, mnybsudHoe mpaBo
yCTaHaBJIHBAET npaBocyOBEKTHOCTE HHAHBUAOB, obecneunBaer
npaBocyOBEKTHOCT U 6e30MacHOCTh Yrpo30ii Haka3zaHua Ans TeX, KTO MOCATaeT Ha
AHU3HB, THYHYIO CBOOOOY, COOCTBEHHOCTh W ApyrHe NPaBOBbIE EHHOCTH.

CrnenosatensHo, TpebyroTcs ny6AMYHO-BIIACTHEBIE HWHCTHTYTHI,
ofecnieynBaroniie NpPaBoOBYH CcBoOOAY M NPUHYXKAAOIIHE K cobiojeHuro
MPaBOBBIX 3aIIPETOB.

CooTBeTcTBEHHO TpeOyloTcs HOpMBI IyOAMYHOTO 1paBa, KOTOpEIE
yCTaHaBIMBAIOT TPAaBOMOYMS 3THX BJACTHBIX HWHCTHUTYTOB, HeoOXOAHUMBIE Jis
3al(UTEl NPaBONMOPSAAKA, AJA TpecedeHHs H HAKa3zaHUA HapyLIeHWH MPaBOBBIX
3aMpeToB, MU paspemleHuA KOHQAMKTOB. HakoHel, HYXHBI HOPMBEI,
perynupymoume yyactHe WHAHBHAOB-CYOBEKTOB MpaBa B (OPMHPOBAaHUH H
OCYILECTBJIEHHH rOCYAapCTBEHHOMN BJIACTH.

Kpyr nHAMBUAYaJIBHBIX CYOBEKTOB IMOJIMTHUYECKOTO YYacTHA U CTEMEHb HX
Yy4YacTHs OIPEJEIAIOT, B KaKoil Mepe rocyJapcTBeHHO-BNAaCTHBIE CYOBeKThl OyayT
TIpU3HaBaTh, COOMIOAATE U 3alUIIATE MPaBOBYIO CBOOOIY.

OcHoBaHMeM, KpHUTepHEM BbIAeNeHHs MyOIHYHOro TMpaBa BBICTYNAET
ofLuii, rocyaapcTBeHHBI HHTepec (OCyIecTBAEHHe OOILIECTBEHHBIX Lened H
3aja4), TOrja KaKk 4acTHOTO NnpaBa — 0COOeHHBIH, YacTHBIA MHTepec (pealn3anus
ueneil oTASNBHBIX NHI, rpacaaH, opraHusauuii). ITy6nuyHoe mpaBo perymupyer
OTHOIUEHHU CyOOpAHHAIMOHHBIE, 0a3UpYOIIHECS HAa BIACTH W MOAYHMHEHHM, HA
MEXAHH3ME NPHHYKIACHHA 00s3aHHBIX NHU. B HeM NOMHHHpPYIOT HUMIlepaTHBHBIE
(xareropuduHble) HOPMBI, KOTOpEIE HE MOTYT OBITH H3MeHEHBI, JOTOJNHEHHI
yYyacTHHKaMH npaBooTHoueHui. K cgepe mnybnuuHoro npasa TpamgHLHOHHO
OTHOCAT KOHCTHTYLIHMOHHOE, YrOJIOBHOE, aAMHHHCTPAaTHBHOE, (HHAHCORBOE,
MEXIyHapojHoe MMyOnH4YHOe mnpaBo, MpoLlecCyankHble OTPaciH, OCHOBHBIE

HHCTHTYTBI TPYAOBOTO Npasa M T.J.

“okposckuit H.A. OctoBuble npo6rems rpaxcaaHckoro npasa. — M.: CratyT, 1998,
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HacTHOe mNpaBO ONOCPENCTBYET OTHOIIEHHA «TrOPH3OHTANBHOrO» THIIA,
OTHOUIEHHA MEXJY pPaBHONPaBHBIMH HE3aBUCUMBIMH CyObekTamMH. 3fech
npeobnagaoT AHUCMOZHUTHBHBIE HOPMBI, AEHCTBYIOIIME JHMUIbE B TOHM YacTH, B
KOTOpO#H OHH He M3MEHEHHl, He OTMEHEHB! HX Y4acTHHKaMHd. B cdepy uyacTHoOro
npaBa BXOAAT: TPaXJaHCKOE, CeMeiiHoe, TOpProBoe, MEXIYHApOAHOE YacTHOE
NpaBo, OTHAENEHBIE MHCTHTYTH TPYJAOBOTO IpaBa H HEKOTOpEIE Apyrue. B To xe
BpeMs, IPOHCXOAMT ITOCTOAHHOE COMMKEHHEe YacTHOro U mybnuuHoro npaea. Tak,
HOpMBl  KOHCTUTYLMM, 3aKkpennsiomye SKOHOMHYECKME IpaBa rpakiaH
Poccuiickoii ®enepauun, nony4yaioT pa3BHTHE B OTPAC/IEBOM 3aKOHONATENBCTBE.
INponcxoaur c6aHxeHHe HOPM KOHCTHTYLHOHHOIrO M rpaKAaHCKoro mpasa. Bot
4TO0 Mno 3ToMy mnosoAay nuiler [.AT'amkues: «lrak, ¢ OAHOH CTOPOHEI,
KOHCTHTYLUHOHHOE MPaBO Ha4YHHAET PETYJHPOBATh Ba)KHEHIIHEe 3KOHOMHYECKHE
OTHOLICHHsA, B TOM YHCJE paHee CYHTAaBLIHecs MOHOIONHEH YacTHOro mpasa, C
ApPYrod CTOPOHBI, NMpPOHCXOAHT YCHNIEHHEe NYONMYHBIX Hayal B TPaKOaHCKOM
npaee». TecHoe B3auMopejicTBHe MyGIHYHOrO M YaCTHOTO MpaBa MPHBOIAMT K
«pasMBIBAaHMIO TPAHHL] MEXJAY NMYyOJHYHBIM H YacTHBIM NPaBOM, K 00pa3oBaHHIO
KOMIUIEKCHBIX HPaBOBBIX OTpacied M MHCTHTYTOB, B KOTOPBIX HOPMBI
rpaXKIaHCKOro U MyGIMYHOrO NpaBa TeCHEHITUM 06pa3oM B3aHMOCBA3AHBI» -

ITpu 3ToM B pa3HEIX chepax COOTHOLIEHHE ITYONMYHAIX H YACTHBIX METOLOB
HEOAHHaKoBO. EcTh oTHolleHudA, Tpebylomre 6a30BOro peryiHpoBaHusi, ecTh
Gonbime cdepsl MyGMHYHO-NPABOBBIX OTHOLICHHUIl, OCHOBOH Pa3sBHTH KOTOPHIX
ABJISIOTCA TPaXAaHCKKi 060poT, rpaXKJaHCKHe MpaBa Ha MMYILECTBO U CHENKH.
Takosa cBA3p MHCTHTYTOB 3an0ra, I[eHH, OPYYMTENBCTBA B TPaXKHAHCKOM,
HaJIOTOBOM M TaMOXEHHOM 3aKOHOAATENLCTBE. BlIacTHEIE OTHOIIEHHS OCTAIOTCA B
chepe rpak[aHCKOro MnpaBa, KOTAa pedb HAET O BO3MEUIEHMM Bpena,
MPUYHHEHHOTO aKTOM BJiacTH . B To xe BpeMsl TIOHATHSA U BHABI TOCOPTaHOB, HX

KOMIIETCHLIHA, HPHIAHYECKHE pPEXHMBI, OnpeacnsiceMel€ B ccl)epe HY6JIH‘-IHOI'O

l'lonounonyno B.®. O uactaoM 1 myBniynom npase//Tlpasosesenue, 1994, Ne 5-6.

Bpasuor d.M. K BONPOCY O MOHATHAX MyGinunoro u yactHoro npasa//TlyGiuuHoe W wacTHoe Nipaso: npoGnembl
Pa3BHTHA M  B3AWMOACHCTBHA, 3AKOHOAATENBHOTO BRIpMKEHHA ¥  lopHAHveckoll npakTwkn: Marepuanst
koHpeperumn. — Exatepnnbypr, 1999,
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npapea, JOJKHBI CTPOro HCNOAB30BATHCH B YaCTHOM IIpaBe.

XopolyM MpHMEPOM COYETaHHA MyONHYHO-TIPaBOBBIX ¥ YACTHONPABOBBIX
Hayajl sABISETCS TPyAoBOe mMpaBo. Bospociias ponib KOMNIEKTMBHOTO TPYROBOIO
JIoroBOpa, paclldpeHHe o00BeMa JOrOBOPHOTO peryjiHpoBaHHMA COYETAlOTCA C
rocyJapCTBEHHBIM PEryMpOBaHMEM H YCTAHOBIEHHEM MUHHMAJIBHBIX FapaHTHi,
rocyJapCTBEHHOM OXpaHOHM Tpy#da H Y4YacTHeM TOCOPTraHOB B paspelleHHH
TPYHAOBBIX Kombnnx'ros”. Takoe NoscCHEHHE MECTa TPYAOBOIO NpaBa B CHCTEME
POCCHICKOro MpaBa MO3BOJIAET, Jjajlee, YCTAaHOBUTE €ro CBA3b C MPaXAAHCKHM H
aAMHHUMCTPATHBHBIM NPABOM, ¢ TpaBOM coLuaibHOro obecnevenus. Ilpu sToMm
creqyeT OTMETHTh M Psj NpoOieM, CBA3AHHBIX ¢ B3aMMOZEHCTBHEM YacTHOTO H
ny6nuuHoro npasa. bojiee TOro, HECMOTPs Ha HENMpPEPHIBHO YBENMYUBAIOIIEECH
YHCIO KOHQJMKTOB MeXAy 4YACTHONpPABOBBIMH M  IyOJIHYHO-NIPaBOBBIMH
MONOXKEHWSMH B POCCHIICKOM 3aKOHOZATENCTBE H IPABOTIPUMEHHTEJBHOMH
TpaKTHKE, a Takke OBGOCTpEHHEe CYLIECTBYIOIIMX MENIY HMMH NPOTHBOpeuuH,
NpHOBpeTAIONMX WHOTAA YIPOoXKalollie pa3Mepsl, JaHHas rpobiemMa He Noly3Hia
a/|eKBaTHOTO OTPaXKEHHs HH B 3aKOHOJATENBCTBE, HU B NPaBOBOM JOKTPHHE.

B cBs3U ¢ STHM HeNb3s HE COMJlacHThes ¢ MHeHHeM B.d.SIkosneBa o
HeoGXOAMMOCTH «OOBENHHEHHS IIHBUIMCTOB H IyOJIHYHHMKOB, TO €CTh TE€X, KTO
paboTaet B cdepe YaCTHOTO U IMyGIHYHOTO IpaBa, HOTOMY UTO €3 yCTaHOBJIEHHS
ONTHMAIBHOTO COOTHOLIEHHS MEXAy TeM H JpyriM CKOJIbKO-HHOYAb
COBEpIIEHHOr0 MeXaHW3Ma pEryniHpOBaHHA SKOHOMHYECKHX OTHOLUCHWH HET M
6LITh He MoxeT»'°. B.D. SIKOBIEB MpeimaraeT W IyTH pelIeHHs NpobieMsl
yCTpaHeHHs MPOTHBOpPEe4Hii MeXHy IyONMYHO-MPABOBHIM H YacTHONPABOBLIM
PEryJHpOBaHHEM HMYLIECTBEHHBIX OTHoWeHHA. Ilo ero MHeHHIO, NpH 3TOM
MOXHO TOBOPHTb TIO KpaiiHell Mepe o Tpex 3ajauax. Bo-nepBeiX, ycTaHOBJICHHE
ONTHMANHLHOTO COOTHOLLEHHA M B3auMoAedcTaus MyOJHYHO-NPABOBOTO H
YaCTHONPABOBOrO PEryJIMPOBAaHUs SKOHOMHYECKHX OTHOIIEHHH B LenoM. Peds

HIOCT 00 obecneyeHHH NPOTOPLHHOHATIBHOIO HCIOJIB30BaHHA IJIA IKOHOMHYECKOTO

“Pumckoe wacTHoe npapo: Yuebuuw/Tlon pen.H.B.HosHukoro, H.C.Tlepetepckoro. — M.: IOprcTs, 2004,
“Cannos AX. CpaBHHTeNbHOE NPABOBENEHHE H IOPHAHYECKaA reorpadua Mupa. — M.: 1993,
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PETYJNMpOBaHUA Hapsfy ¢ TPaXIAHCKAM Takke H aJMHHHCTPaTHBHOIO,
(DMHAHCOBOrO, HANOTOBOTO 3aKOHOAATENHCTBA. BO-BTOPBIX, HANO YHHTHIBATH
HMeoIee MECTO MPOHHKHOBEHHE OJHOr0 B JApyroe, B 4YaCTHOCTH HaIMiHe
31€MEHTOB myGiu4HO-IIPaBOBOIO perynupoBaHus B rpaXkxnaHCKOM
3aKOHOHATENhCTBE: IOJIOKEHHsAd O JIMIEH3WPOBaHMH  OTACNBHBIX  BHIIOB
NpeANpUHUMATENBCKON AEATENBHOCTH, O NPHHYAUTENBHOH peopraHM3auu
IOpHAMYECKHX JIML, O FOCYAAPCTBEHHON PErHCTPalH IOPHANYECKUX UL ¥ CAICTIOK
C HeOBWKMMOCTBIO H T.A. M, HakKoHell, B-TPEThHX, BaKHasd 3aja4a — 4E€TKO
PasrpaHHYUTH PEAMETHI H chephl IPUMEHEHHS MyGIMYHOTO U YaCTHOTO npaBalﬁ.

Yro xacaercs COAepiKaTeNlbHOH CTOPOHBI OMNpeAesieHHs ONTHMajIbHOTO
COOTHOLIEHHA MEXIY YaCTHONPABOBBIM H ITyOIHYHO-IIPABOBBIM PETYAHPOBAHHEM,
To B cTtaThe B.®.SIKoBJI€Ba NPHBOAATCA MPHMEPE], CBUIAETENBCTBYIOUIHE O TOM,
yTo (opManbHOe NpUMEHEHHe HOPM IpaxIaHCkoro mnpasa be3 yuera ny6mugHo-
NpaBOBBIX [PAaBHUI MOXET NPHBECTH K pPaspyIIeHHI0 OCHOB rOCYAApCTBEHHOTO
ycrpolictBa. «Hanpumep, B cyleOHOM INpakTHKE BBIPHCOBBIBAETCH npobnema
OTpOMHOro 3HaueHud, - mumer B.P. Slkoenes, - CBA3aHHAd C TEM, HTO Hepe3
cyneGHBIE pellleHHs MOMHO TOJIHOCTBIO PaspyIIMTE OCYAapCTBEHHBIH OrokeT —
KaK ero JOXOAHYIO YacTh, TaK U PacXoiHyo... CTaiu MpeAbABIATECA HCKH O
B3bICKAaHHHM M3 TocydapcTBeHHoro OromkeTra CpeliicTB, KOTOphle B HEM HE
3anokeHbl. VICKH TpeIbsBiAIOTCS M IpaxIaHaMH, ¥ HOPHIWYECKHMH JHUAMH B
nmopsfike 3allUTHl npaB no I'paxjaaHckoMy KOAEKCY Ha OCHOBAHUH
COOTBETCTBYIOIIMX 3aKOHOB HJIM TPABHTENGCTBEHHBIX MOCTAaHOBNEHUH. ITO
KacaeTcs 3aKOHOB O BeTepaHax, O 4epHOOBIIbLIAX, HOPMAaTHBHBIX AaKTOB O
nepefade  COLMANBHO-KYNBTYpHOH cepbl H  IKHIHIL  MyHHLIHNAIBHEIM
06pa3oBanuAM M T.O. Peanusanus aTHX aKToB 4acTo GrokeToM He obecnedeHa, B
HEM He TpefyCMOTPEHO BBIENEHHe COOTBETCTBYIOWIMX cpencTs. Ho ucku
TpenBABIAIOTCS B COOTBETCTBUM ¢ 3akoHoM. Kak 6wiTe cymam? Buaumo, nHano

YHOBNETBOPATH 3TH TpeGopanns. Ho Toraa or Glo/pkeTa HUYETO He OCTaHeTCsd. A

“Teopua rocyaapctea M npasa: OCHOBB MAapKCHCTCKO-NCHHHCKOTO YueHHA © rocynapcrse u npase/Tloa
pen.[1.C.Pomawkuna, M.C.Crporosiya, B.A. Tymanoea. - M.: 1962.
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BI0MKET — TO ToKe 3aKOoH. U B GIOMKETe HET JIUIIHAX CPENCTBY .

O6ecnokoeHHOCTL  aBTOpa MO [OBOAY BO3MOMKHOCTH  paspylleHHs
rocynapcTBeHHOro Oro/pkera HaM NoHATHa. Ho B LienoM nocraHoBKa npoBiaeMel B
TaKoil HHTeprnperalud BbI3bIBaeT coMHeHudA. [lomyyaeTcsa, YTO YYacCTHHKH
HMYIleCTBeHHOro obopota MOryT TpeboBaTh B3bICKaHHA C TOCYAapcTBa TOMBKO
T€X CPEACTB, KOTOpbie BhIENEHBI MO OojxeTy. BBIXOAWT, YTO rocyaapcTsBo B
JMIe €ro OpraHoB, paspabateiBas M I[IpHHHMAas OIODKET, eXerojHo camo
OMpeJesieT MNpefensl CBOeH OTBETCTBEHHOCTH. A MEXAY TeM 3TH Ipejeisl
OTBETCTBEHHOCTH TrocyJapcTBa YCTAHOBAEHBH 3aKOHOM. B dacTHocTH, B
cooTBeTcTBUH co0 c¢T.16 TK P® ybmTKH, npUuHHEHHblE TpaXAaHHHY HIH
IOpUAHYECKOMY JIMLY B pe3yJbTaTe HE3aKOHHBIX AeciicTBHH (Oe3melicTBus)
roCyJapCTBEHHBIX  OpraHOB, OpraHOB MECTHOIO  CaMOYNpaBlIeHHSA  HIH
JIOJDKHOCTHBIX JIML 3THX OpPraHOB, B TOM YHCJ/I€ M3[aHHA HE COOTBETCTBYHOILETO
3aKOHY MJIM MHOMY NpPaBOBOMY aKTy aKTa rOCyAapCTBEHHOrO OpraHa HJIH OpraHa
MECTHOro caMmoOyTIpaBlieHHs, IojiexxaT Bo3MelleHuto Poccuiickoii Menepanuei,
cooTBeTCTBylOmHM cybbexkToM Poccuiickoit @enepaumy Wi MyHHIHOAIBHBIM
oOpa3zoBaH#eM,

Bosuukaer u Gonee ofmii BOmpoc: MOTYT JIH CYABl HENHTh 3aKOHBI Ha
yda4Hble H HeyJlauHble, Ha NOJIeXalliie U He Mmoajexalnue npumeHeHno? Takoit
NMoaXoA JHMMA OBl 3aKOHOAATENS BO3MOXHOCTH BBIABIATh HEZOCTATKH B
NPHUHATHEIX 3aKOHAaX, MHOTHE M3 KOTOPBIX MpPOSBISIOTCH JIMIOB B NPOLECCE HX
NMPUMEHEHH, H, CTAIO OBITh, COBEPIIEHCTBOBATh 3aKOHOAATENLCTBO. QUeBHIHO, K
IIpHMEpY, YTO, ECAM KakKoii-nubo 3axoH He obecneueH GUHAHCHPOBaHHEM, Hao
Ao0HBATBCA €ro MepecMoTpa, a He KOPPEKTHPOBATh ero CyAeGHBIMH peLeHHAMH,
Jiis 3aKoHOATENs e JOMOJIHUTEABHEIM CTUMYJIOM MOTIIa GBI CITYXHUTh cynebHas
NPaKTHKA, CBSI3aHHAA C TOYHBIM H HEYKJIOHHBIM [IPHMEHEHHEM COOTBETCTBYIOLIErO
3aKOHOZATENEHOTO aKTa.

Y, HaxoHell, caMble MPUHUMIHAIBHBIE BOMPOCE!, PelIeHHe KOTOPBIX MOXKET

OBITE TOJIOKEHO B OCHOBY ONpEAcCHHUA ONTHMaNbHOI'O COOTHOILIEHHA

HTHXOMHPOB I0.A. [Ty6niunoe npaso, — M.: 1995,
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YaCTHONPABOBOTO M MyONHYHO-NPaBOBOIO PETyNHPOBAHUA SKOHOMHYECKHX
oTHomeHHil. Yto cneayer mnpu3HaTh NEPBUYHBIM, MPHOPHTETHBIM: HHTEPECHI
rocyJapcTBa, €ro BNacTHBIX CTPYKTYp HJIM MHTepechl O0OINecTBa; TeKyllee
npaBOBOE peryJlMpoBaHWe, HMeIOIee KOHKPETHOH Lenbio (opMHpoBaHHE
OlomieTa ToCyJapcTBa Ha ouepegHoH rom, HAH crabuibHEIE [paBHIa,
peryiupylolide HMYLIECTBeHHbIH o6opor; npHcnmocabinuBaTe fH  TeKyllee
peryiMpoBaHue K CTabHIBHBEIM MpaBHIaM HMYIIECTBEHHOTO 060pOTa HIH BCAKHI
pa3, peluas Ty HWJIH HHYIO ONEpPaTHBHYIO 3a[a4dy, M3MEHATh NPHHLHMNHANBHBIC
TIONOKEHHs MPABOBOTO peryaMpOBaHUsl MMyllecTBeHHoro ofopora? OTBeThl Ha
3TH BOMPOCHl HaM TMpPEACTaBNAIOTCA OYEBHAHBIMHM, a CaMH BOIIPOCHI
PHTOPHYECKHMH.

To6aBuM K 3TOMY, 4TO HCTOpPHS Pa3sBHTHA YEJIOBEYECTBa JAeT HaM MHOIO
IPHMEPOB, CBUJAETENBCTBYIOIIMX O TOM, K KaKMM MOCIEACTBHAM IPHBOAUT
npeHeOpexxuTenbHOE  OTHOLIEHHWE K YacTHOMPAaBOBOMY — PEryJIHPOBaHHIO
9KOHOMHMYECKMX OTHOIIeHHi. JlocTaTo¥HO BCNOMHHTE HCTOPHMIO TOCHEIHHX
BOCHBMH JECATHJIETHI Hameii MHOrOCTpajajibHOi CTpaHbl, korjaa OoMbUIyl0 YacTh
3TOro MEepHoja OTBEPrajioch, B TOM 4YHCIE€ M B JKOHOMHKE, BCE YacTHOE H
Ge3pas/leNbHO FOCHOCTBOBANO MyOnHYHO-NPAaBOBOE pPEryNUpoBaHue, a 3areM (B
nociefHee  JecATHIETHE)  peryiMpoBaHHE  HMMYyIUecTBeHHoro  ofopota
OCYLIECTBJISIOCH  3aKOHAaMH —  OIHOJHEBKAaMH, BEHIMONHABLIMMH  CKOpee
NOMMTHYECKHE 3aflauy, a He pOJib NPAaBHJ, PETyJHPYIOUMX HMYIIECTBEHHBIH

obopor.
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3aknouenne

HopwiToxuBas  pe3ynsraThl  NpoBefieHHOH paGote, chopMynHpyeM
OCHOBHOH BEIBOJI, K KOTOPOMY NPHBEJIO UCCIIE/IOBaHUE: IeJI€HHE NpaBa Ha YacTHOE
¥ MyONIHYHOE — HEOTHEMIIEMAs YacTh XapaKTEPUCTHKH [paBa B LEJIOM, [PHYEM,
It moboH CUCTEMEI Npasa.

TepMuH «myb6nu4HOE» M «4YacTHOE» MPABO M3BECTEH € O4YEHb HAaBHUX
BpeMeH. VYK€ [peBHHE PHMCKHE [OPDUCTHl ONEPHPYIOT C OSTHM TEPMHHOM,
pacuneHsa Bcro ob1uMpHyto obacTh npaea Ha e GosbluHe ceprl — cdepy npasa
ny6muaHoro (juspublicum) u chepy npasa wactHoro (jusprivatum).

Henenue npapa Ha mMyGIHYHOE NPABO M YaCTHOE BAEPBBIE OLUIO IPHU3HAHO B
HpesHem Pume. MapecTHa dopMyna puMcKoro ropucTta Yibluana, 4To my6auyHoe
IlpaBo OTHOCHTCSA K MOJOXEHHIO PHMCKOrO TrOCYAAPCTBA, a YAacTHOE - K IOJIb3e
OTHENBHBIX JIHLI.

ITyGnu4yHOe NpaBO OTHOCHTCA K MOJIOKEHHIO PHMCKOTO TIOCYAapCTBa;
9aCTHOE, — KOTOPO€ OTHOCHTCS K IT0JIE3€ OTHAENBHEIX JIMI] — TAKOBA TOYKA 3PEHHSA
pHMCKoOro npaea. B mocnexyromieM KpHTepHH OTHECEHMs MpaBa K YACTHOMY HJIH
myOIMYHOMY YTOYHANMCH, IHONyHamu Oosiee pasBEpHYTBIE XapaKTEpPHUCTHKH,
OAHAKO NPH3HAHNE HAYYHOH W MpaKTHYEeCKOH HEeHHOCTH MoApasfieNieHus NpaBa Ha
My6IHMYHOE M YaCTHOE OCTABANOCH HEH3MEHHBIM.

HHoe nonoxeHue XapakTepHO ObLIO Ul POCCHIACKOH NMPaBOBOil CHCTEMS,
KOTOpas JNUTENsHOE BpeMs He 3Hana JAeNeHHA MpaBa Ha 4acTHOE M IMy6IHYHOe.
IlpuyrHBl 3TOTO 3aKTIOYANHCh He B OCOGEHHOCTAX IOPHINYECKOH CHCTEMSBI, a
rAaBHBEIM 06pa3oM B OTCYTCTBUH WHCTHTYTA YacTHOM cOOCTBEHHOCTH.

CripasennuBo 3aMedeHO, YTO BOMpPOC O JENEHMH TNpaBa HA YACTHOE H
MyOnuYHOe, MX COOTHOLUEHHH 3aTpPAarMBaeT BCE CTOPOHBI YeJIOBEYECKOTO
CYLECTBOBAHHA: COOTHOLUEHHE CBOOOARI H HECBOOOMbI, MHHIHATHBA, ABTOHOMHS
BOJIM M TIpeAesibl BTOPKEHHs [oCyZapcTBa B IPaKHMAHCKYIO XH3Hb, OCHOBHOH
CMBICJT IENIEHHs NIPaBa Ha YacTHOE U MyONHYHOE B 3TOM CBS3H 3aK/MIOY9a€eTCs B TOM,
4TO TaKHM 00pa3’oM KOHCTHTYLIHOHHAasA GOpMyJa «4YeNoBeK, ero mpaea H CBoGos!

SIBISAIOTCS BBICILEH LIEHHOCTBIO. HpHBHaHHC, coﬁmo,ueﬂue H 3alllkiTa npap H
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cBobon yenoBeka M rpaxkgaHHHa — 00A3aHHOCTE rocyaapctBay (c1.2 KoHcTuTynuu
P®) nomy4aer npeaMeTHO-IOPHAHYECKOE BOIUIOLIEHHE BO BCell HaI[HOHAIBHOlM
CHCTEeMe Npaga.

Jenenve mnpaBa Ha 4YacTHOe M MNyONHYHOE O3HayaeT IOPHIUYECKOe
TIpH3HaHUe cdep obliecTBEHHOH KH3HU, BMEIIATENBECTBO B KOTOPEIE rOCYAapcTRa
H ero opraHoB IOPHAHYECKH 3allpellieHO WM OTPaHHYEHO 3aKOHOM. TeM caMbIM
HCKIIIOYaeTcd  (IOpMAMYECKH) BO3MOXXHOCTh  IPOM3BONBHOIO  BTODIYKEHHA
rocynapcrsa B cepy mM4YHON cBOOOMBI, IOPUAMYECKH Y3aKOHHBAETCS CTENeHb U
rpaHHIBl  IIPSIMOr0 MpPHKa3a» T[OCYAapCTBA H €ro CTPYKTYpP, IOPHIHYECKH
pa3ABHraloTCsA rpaHULibl cBoOOABI COOCTBEHHOCTH M YaCTHOM MHHIIMATHBEI,

He Bce HBIHE cymecTByOLIHE CHCTEMBI IIpaBa CTPOATCS Ha TaKoOM
pasnenenyH. HrelHe BHeApeHHe MHCTUTYTOB DPBIHOYHOH 3KOHOMHKH, NMpH3HAHHE
npaBa 4acTHOH COOCTBEHHOCTH M YaCTHOrO MpeAnpUHMMAaTelibeTBa MobyxiaarorT
BO3pOMHTh HIAEH O pa3fiefieHMM IpaBa Ha IMyOJNHYHOE M 4YacTHOE, aKTHBHO
HCMOJB30BaTh €€ B 3aKOHOJAATENBHOH W IpaBONPHUMEHUTENIHHOH AeATEeNBHOCTH.
Yerko u abcomoTHO pasziesinTh MyGAHYHOe H YaCTHOE NPaBO B NMPHHIHIE HEJIB34.

CylHOCTb YaCTHOTO IIpaBa BhIpaXEHA B €ro NPHUHLHMIAX - HE3aBHCHMOCTH H
aBTOHOMHH JIHYHOCTH, MPHU3HAHUM 3aIMTHl 4acTHON coOCTBEHHOCTH, CBOOOJBI
jJorosopa. YacTHoe npaBO - 3TO MpaBo, 3alUUINAIOINIEEe HHTEPECHl JIMIA B €ro
B3aHMOOTHOILLUEHHssX ¢ ApyruMd Jjuname. OxHo  perynupyer  cdepsl,
HEMOCPEACTBEHHOE BMELLATENIbCTBO B KOTOPBIE DPEryNnHpYIOLleil IeATeNIHOCTH
rocyJapcTBa fBJ€TCS OrpaHHdeHHeIM. B cdepe geiicTBus yacTHOro mnpaea
HHIAMBHJA CaMOCTOSATENBHO peLlaeT, HCIONB30BATH €My CBOH TIpaBa HIH
BO3JIEPIKHBATBECA OT [O3BOJIEHHBIX MEHCTBHH, 3ali04aTh HOTOBOP C HMHBIMH
JHUAMH HJIHM MOCTYNaTh HHEIM obpazom. MHoe neno chepa aeiictBus myGruyHOroO
npasa. B myOJHYHO NpaBOBBIX OTHOIIEHWSX TOCYXAPCTBa CTOPOHBI BBICTYNAIOT
KaK IOpHAMYECKH HepaBHompaBHble. OQHON H3 TaKHX CTOPOH BCETAA BBICTYMAIOT
rocynapcteo nubo ero opraH (IZOJDKHOCTHOE JIHMIO), HANENEHHBIH BIACTHBIMH
ONHOMOYHAMH. B cdepe myOnuyHOro mnpaBa OTHOIUEHHS pETYIHPYIOTCA

HCKAIOYHTENBHO H3 €HHOr0 LIEHTPa, KaKOBBIM ABJSICTCA roCy1apcTBEHHAsA BIAacTh.
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HacTHoe npaso - 3T0 061acTh CBOGONEL, a He HeoOXOAUMOCTH, AELEHTPATH3ALHH,
a HE LCHTPAJH30BaHHOIr0 perynuposanusa. I[lybaudyHoe mpaBo - 310 codepa
TOCIIOACTBA MMIIEPATUBHBIX Hauall, HeOOXOMHMOCTH, a He ABTOHOMHHM BOMH H
YaCTHOH HHUIIHATHBEI,

B oreuecTBeHHO#f npaBoBoi cuCTEMEe YAaCTHOE MpPaBO Bcerga ObLIO
NpPEICTaBIEHO IMPaXAaHCKHM TIPaBOM.

ITy6nu4Hoe mpaBo aKTHBHO BO3AEHCTBYeT Ha pa3BUTHE YACTHOTO IIpaBa,
OHO ompenenseT TMpeAefbl YacTHONPAaBOBOH JeATeNBHOCTH, oObecrHeyHBas
peanu3anyio MpaB U cBOOO JHYHOCTH CBOMMH MerofamH. CBo6oaa NHYHOCTH B
chepe 3KOHOMHYECKHX OTHOLICHHUI He MOXeT OBITh rapaHTHPOBAHA ONHMMH JIHIIb
JacTHONPABOBBIMU CpeAcTBaMH. [lo3ToMy MHOTHE TpaMLUHOHHBIE MHCTHTYTBI
YacTHOTO MpaBa (B TOM 4YHCNE Takue, KaKk COOCTBEHHOCTB) MOAKPEIIAIOTCS
HopMamu my6auunoro npasa. B To e Bpems camo my6IMYHOE NMPABO HCIBITHIBAET
Ha cebe Bo3felicTBHE YaCTHOTrO.

Ocpoboxaenne  ofmiecTBa  OT  Ype3MEPHOTO  TOCYAapCTBEHHOrO
BMEIIATENbCTBA B YACTHYIO JKU3Hb H Bo3poxaeHHe B Poccuu uaen yacTHOro npasa
CBHAETENLCTBYIOT He 00 ocnabiieHHH NyOGnHYHBIX Hadaln B JeATeNIbHOCTH
rocyfapctsa, a o Oonee NONHOM pacKpHITHM €ro COUMANBHOH CYILHOCTH,
COLMANEHOTO MNpeJHasHa4YeHHA, €ro 3aKOHOMEPHOH 3BOJIOLMH B HalpaBlEHHH
(opMHpOBaHHs NPaBOBOf rOCYAApPCTBEHHOCTH, YCUIEHHH MyGIMUHOTO XapaxTepa
ero ¢yHKuuil, Bemymeil cpeau KOTOpPBIX ABIAETCA BHITONHEHHe OOLMX el H
nopaepxkanve 6GanaHca WHTepecoB BOOLIECTBE, co3jaHMe H obecmeueHHe
ONTHMAJIBHEIX YCJIOBUH CYLIECTBOBaHHS COLMYMa.

B Hactosmee Bpems Poccus BHOBb BepHyJach K LIMPOKO H3BECTHBIM B
LIHBHIUCTHYECKOH NMTEpPAaType KOHCTPYKIHMSM YaCTHOTO IpaBa, K ITOHHMAHHIO
TOrO, KaK OHO COOTHOCHTCS C ITyGIMYHBIM NPaBoM.

W xoTs1 B cOBpeMeHHO! POCCHIICKON IOpUAMYECKOH Hayke MPOXOIKAIOTCH
AMCKYCCHH O COOTHOLIEHHH YacTHOTO M MyGIHYHOro Ipasa, 3TO YkKe JHCKYCCHH
00 ornpeneneHn: cofepkaHHs IPH3HAHHBIX ABJICHHI, a He 0 ToM, IIPU3HAEM JIM MBI

HaCTHOES MMpaBo, HITH HeT.
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IIpobneMa COOTHOIIEHMS YacCTHOTO M IMyONWYHOTO MpaBa BaXKHa IMOTOMY,
yro Onarofaps ee pelIeHHIO MOXHO ObIO OBl pemlaTth M MHOTHE HAaCyLIHBIE
npakTtuueckue Bonpocsl. Hanpumep, kakoBa poik rocyAapcTBa Kak Iy6iMyHOro
opraHa B JKH3HH 0OLIECTBa, B YaCTHOCTH, B €ro 3KOoHOMHuYecKkoH chepe? Kakosrl
NpeAensl BMeIIaTeNhCTBA FOCy JapCTBa B SKOHOMHUKY?

OTH H MHOTHE JApYrHe BOIMPOCH! MOTYT OBITH NPaBHIBHO pa3pelieHbl, eClH
6yleT MOHATO COOTHOIIEHHE YacTHOTO W IyBIHYHOro mpaBa. DTH TIOHATHS He
CNEAyeT HH OTPHLATh, HH CMEIHBATh, HX HEOOXOAHMO YETKO Pa3/IHYaTh.

YacTHas H myOnu4Has [AeATeNbHOCTh — 3TO COBEPIIEHHO pa3Hble IO CBOEMY
XapaKTepy BUJIbl UeNOBeYeCKOH AeATeBHOCTH.

TlepBas ocHOBaHa Ha COOCTBEHHOM HHTepece JiMlla, CBOOOAE €ro BOJH,
BeIGOpE LIeNIH, CPEICTB €€ JOCTHIKEHHS, pe3yNbTaTa H IPOLecca OCYIHECTBAEHHH.

WMHpIMH KadecTBaMH XapaKTepu3yerTcd YIIpaBliCHYECKas JEeATENbHOCTD,
HanpapfieHHas Ha OpraHu3auuio CcBOCOAHOM aeATeNBHOCTH (B3aMMOIEHCTBHS)
yacTHRIX Jul. IlyGnuuHas AesTeNBHOCTh ABNAETCA HeCBOOOMHOM, MOCKONBKY
OCHOBaHa He Ha coGCTBEHHOM MHTEpece YIpaBJAIOLIEero opraHa, He Ha cBoboze
BeiGopa. Ona ©Oasupyercs Ha (yHKUMOHANBHOH 3aJaHHOCTH Iuend. B
3aKOHOJATENBCTBE JAOJDKHEI ObITH YETKO ONpefesieHbl 3aa4d H  QYHKIHH

HYGJIPI‘-IHBIX opraHoB, HX KOMIICTCHUHA H ITOJIHOMOYHSA, @ TakKikKe HpHIAHYECKHC

IpOLEe XY PBI.
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